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CHAPTER 401
TRADE MARKS

An Act to make provision relating to the registration ol trade
marks and for other purposes incidental thercto.

{1sr Aprit, 1958]

PART ]
PRELIMINARY
1. This Act may be cited as the Trade Murks Act.

2. (1) In this Act, uniess the context otherwise requircs—
“assignment” means assignment by act of the parties concerned,

“Convention” means the Union Convention of Paris, dated the
20th March, 1883, for the Protection of lndustrial Property,
tevised at Brussels on the 14th December, 1900, at
Washington on the 2nd June, 1911, 4t The Haguc on the 6th
Novenmber, 1925, and at London ap the 2nd June, 1934, and
any revision thercof to which the *fooner Federation ol
Rhodesia and Nyasaland or the former Proteciorate of
Northern Rhodesia may have acceded or (¢ which the
**¥Republic may accede in terms of section seven of the
Patents Act;

“conveniion country”, in relation to any provision of this Act,
means a country (including any colony, prolectorate or ler-
ritory subject 1o the authoritly or under the suzerainty of that
country, or any territory over which a mandate or trustee-
ship is exercised) which has been declared to be a conven-
tion country in terms of section seven of the Patents Act;

“examiner” means an examiner appoinled under section five;

“legal practitioner” means a person admitted or otherwise enti-
Ued to practise as a barrister and solicitor in terms of the
Legal Practitioners Act,

“limitaticns” means any limitations of the exclusive right to the
use of a trade mark given by the registration of a person as
proprietor thereof, including Limitations of that right as to
mode of usce, as to nse in relation to goads to be sold or oth-
erwise iraded in in any place within Zambia or as to use in
relation to gnods to he exported to any market oulside
Zambia;

= Acceded with effect from, Lst April, [958, (F.G.N. Nu. 30 of 1958,
=x=Acneded with effect from 24th Ocrober, 1964, (G N, No. i751 of 1965,

Feedorod Aty
14 oof 1937
RERT A 6]
2ol 1962
Crnernment
Nerpices
186 df 1964
A97 of 1964
Suertiaterry
ftistiricmeent
175 of 1965
Act Na. |7
of 1980 Ani
Moo 13 of
1994

Shor utlc

Interpresation

Cap. 400

Cap. 40¢

Cap. 30
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CHAPTER 401

TRADE MARKS

An Act to make provision relating to the registration of trade marks and for other
purposes incidental thereto.

[1st April, 1958]

PART I

PRELIMINARY

1.This Act may be cited as the Trade Marks Act.

2.(1) In this Act, unless the context otherwise requires-

"assignment™ means assignment by act of the parties concerned;

"Convention" means the Union Convention of Paris, dated the 20th March, 1883, for the
Protection of Industrial Property, revised at Brussels on the 14th December, 1900, at
Washington on the 2nd June, 1911, at The Hague on the 6th November, 1925, and at
London on the 2nd June, 1934, and any revision thereof to which the *former
Federation of Rhodesia and Nyasaland or the former Protectorate of Northern Rhodesia
may have acceded or to which the

***Republic may accede in terms of section seven of the Patents Act;

"convention country”, in relation to any provision of this Act, means a country
(including any colony, protectorate or ter ritory subject to the authority or under the
suzerainty of that country, or any territory over which a mandate or trustee ship is
exercised) which has been declared to be a conven tion country in
terms of section seven of the Patents Act;

"examiner" means an examiner appointed under sectionfive;

"legal practitioner" means a person admitted or otherwise enti tled to practise as a
barrister and solicitor in terms of the Legal Practitioners Act;

"limitations" means any limitations of the exclusive right to the use of a trade mark
given by the registration of a person as proprietor thereof, including limitations of that
right as to mode of use, as to use in relation to goods to be sold or oth erwise traded in
in any place within Zambia or as to use in relation to goods to be exported to any
market outside Zambia;

Federal Ac/s

140(1957

1,7 (;r 1960

2 or 1962

;or'1™/i(1y/

NOliet".I-

JR6 of 1964 497 of 1964

Statutorv

lIs/rumen/

175 of 1965

Ac/ No. 170f 1980 Ac/

No. 13 of

1994

Short title

Interpretation

Cap. 400

13
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*Acceded with effect from 15t April, 1958. (F.G.N. No. 39 of 1958.) u*Acceded with

effect from 24th October, 1964. (G.N. No. 1751 of 1965.)

14
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“mark” includes a device, brand, heading, label, ticketl, name,
signature, word, letter, numeral or any combination
thereof;

“patent agent” means a person who is registered as such in terms
Cap. 400 of subsection (1) of section sixry-eight of the Patents Act,
and is by virtue of the provisions of that Act entitled to

practise as a patent agent;

“permitted use” has the meaning assigned to it by subsection (1)
of section thirry-three.

“register” means the register of Irade marks kepr under the pro-
visions of this Act;

“register of trade mark agents” means the register of trade mark
agents kept under subsection (1) of section eighty-six;

“registered trade mark” means a trade mark that is actually on
the register;

“registered user” means a person who is for the time being reg-
istered as such under section rhirty-three;

“Registrar” means the Registrar of Trade Marks appainted
under section five;

“regulations” means regulations made under section eighty-one;

“trade mark” means, except in relation to a certification trade
mark, a8 mark used or proposed to be used in relation to
goods for the purpose of indicating, or so as to indicate,
a connection in the coursce of trade between the goods
and some person having the nght either as proprietor or
as registered user to use the mark, whether with or with-
out any indication of the identity of that person, and
means, in relation to a certification trade mark, a murk
registered or deemed to have bgen registercd under sec-
tien foriy-two;

“trade mark agent” means a person who is—

(u) registered as a trade mark agent in terms of subsec-
tion (2) of section efghty-six; or

() u legal practitioner or patent agent entitled to prac-
tise as a trade mark agent in terms of section eighty-
cight;

“Trade Marks Office” means the Trade Marks Oftice cstab-
{ished under section three;

“transmission” means ransmission by operation of law, devolu-
tion on the legal representative of a deceased person and
any other mode of transfer not being assignment;

{2) Retercnces in this Act to the use of a mark shall be construed
as references to the use of a printed or other visual representation of
the mark, and references therein to the use of @ mark in relation to
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"mark" includes a device. brand. heading. label. ticket. name. signature. word. letter.
numeral or any combination thereof;
"patent agent” means a person who is registered as such in terms Cap. 400 of
subsection(l) of section sixty-eight of the Patents Act, and is by virtue of the provisions
of that Act entitled to
practise as a patent agent;
"permitted use™ has the meaning assigned to it by subsection ( I) of section thirty-three;
"register” means the register of trade marks kept under the pro visions of this Act;
"register of trade mark agents" means the register of trade mark agents kept under
subsection (1) of section eighty-six;
"registered trade mark" means a trade mark that is actually on the register;
"registered user" means a person who is for the time being reg istered as such under
section thirty-three;
"Registrar" means the Registrar of Trade Marks appointed under section five;
"regulations” means regulations made under section eighty-one;
"trade mark" means, except in relation to a certification trade mark, a mark used or
proposed to be used in relation to goods for the purpose of indicating, or so as to
indicate, a connection in the course of trade between the goods and some person having
the right either as proprietor or as registered user to use the mark, whether with or with
out any indication of the identity of that person, and means, in relation to a certification
trade mark, a mark registered or deemed to have been registered under sec tion forty-
two; ,
"trade mark agent" means a person who is
(a)registered as a trade mark agent in terms of subsec tion (2) of section eighty-six; or
(b)a legal practitioner or patent agent entitled to prac tise as a trade mark agent in terms
of section eighty eight;
"Trade Marks Office™ means the Trade Marks Office estab lished under section three;
"transmission” means transmission by operation of law. devolu tion on the legal
representative of a deceased person and any other mode of transfer not being
assignment;
(2) References in this Act to the use of a mark shall be construed as references to the use
of a printed or other visual representation of the mark, and references therein to the use
of a mark in relation to

16
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gouds shall be canstrued as references (o the use thereof upon, ar in
physical or other relation 10, goods.

(As amended by No. 2 of 1962, G.N. No. 186 of 1964
and S.1. No. 175 af 1965)

PART I
ADMINISTRATION

3. There shail be established under the direction of the Minister F-F';lf':;hmm
an office to be called the Trade Marks Office. Marke OFfice

4. The seal of the Patent Office, kepl in terms of the Patents  Scal. 2
Act, shall alsa be the sesal of the Trade Marks Office, and impres- Cap.4
sions thereof made for the purposes of this Act shali be judicially
noticed.

5. There shall be— Appointment

of officers
(@) a Registrar of Trade Marks who shall exercise the powers
and perform the duties assigned to the Registrar by this Act
and shall be responsible for its administration;

(») onme or more Deputy Registrars of Trade Marks who shall,
subject to the control of the Registrar, have all the powers
conterred by this Act on the Registrar;

{c) such examiners and other officers as may be necessary for
carrying out the provisions of this Act.

6. (1) There shall be kept at the Trade Marks Office for the pur- Register of
poses of this Act the record called the register of trude marks trade marks
wherein shall be entered all registered trade marks with the names,
addresses and descrptions of lieir proprietors, notilications of
assignments and transmissions, the names, addresses and descrip-
tions of all registered users, disclaimers, conditions, limitations and
such other matters relating te registered trade marks as may be pre-
scribed. N,

(2) The register shall be divided into four parts which shall be
known as Part A, Part B, Part C and Part D respectively.

(3) All registess of trade marks established and kept under the
Registration of Trade Marks Act, Chapter 207 of the 1957 Edition of
the Laws (hereinafter in this section referred to as “such legislation™)
shall, under arrangements made by the Registrar with the approval of
the Minister, be incorporated with and form part of the register estab-
lished under subsection {1).

{4) Any trade mark which was registered under such legislation
and was of force and effect thereunder immediatety befare the com-
mencement of this Act and was of force and effect in the former
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goods shall be construed as references to the use thereof upon, or in physical or other
relation to, goods.

(As amended by No. 2 of 1962, C.N. No. 1860f 1964 lind S/. No. 175 of 1965)

PART Il

ADMINISTRATION

3.There shall be established under the direction of the Minister an office to be called the
Trade Marks Office.

4.The seal of the Patent Office, kept in terms of the Patents Act, shall also be the seal of
the Trade Marks Office, and impres sions thereof made for the purposes of this Act
shall be judicially noticed.

5.There shall be

(@)a Registrar of Trade Marks who shall exercise the powers and perform the duties
assigned to the Registrar by this Act and shall be responsible for its administration;
(b)one or more Deputy Registrars of Trade Marks who shall, subject to the control of
the Registrar, have all the powers conferred by this Act on the Registrar;

(c)such examiners and other officers as may be necessary for carrying out the provisions
of this Act.

6. (1) There shall be kept at the Trade Marks Office for the pur poses of this Act the
record called the register of trade marks wherein shall be entered all registered trade
marks with the names, addresses and descriptions of their proprietors, notifications of
assignments and transmissions, the names, addresses and descrip tions of all registered
users, disclaimers, conditions, limitations and such other matters relating to registered
trade marks as 'may be pre scribed. '?\ «

(2)The register shall be divided into four parts which shall be known as Part A, Part B,
Part C and Part D respectively.

(3)All registers of trade marks established and kept under the Registration of Trade
Marks Act, Chapter 207 of the 1957 Edition of the Laws (hereinafter in this section
referred to as "such legislation™)

shall, under arrangements made by the Registrar with the approval of the
Minister, be incorporated with and form part of the register estab lished under
subsection (1).

(4) Any trade mark which was registered under such legislation and was of force and
effect thereunder immediately before the com mencement of this Act and was of force
and effect in the former

Establishment

of Trade

Marks Office

Seal.

Cap. 400

Appointment of officers

Register of trade marks

18
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Protectorate of Northern Rhodesia on the 24th Qctober, 1964, shall
continue of force and cffect in Zambia for the unexpired portion of
the perind for which at that date it was of force and effect.

(5) Subject to the provisions of this Act, the regisier of trade
marks shall, at all conveuient times, he open (© mspectivn by the
public, and certified copies, sealed with the seal of the Patent Office,
of any entry in the register shall be given Lo any person requiring
them on payment of the prescribed fee.

(6) No notice of any trust, whether expressed, implied or con-
structive, shall be entered in the register, and the Registrar shall not

be affected by any such notice.
{As amended by S.1. Nu. 175 of 19653)

PART II1
EFFECT OF REGISTRATION AND THE ACTION FOR INFRINCEMENT

7. No person shall be entitied to institute any proceedings (o pre-
vent or to recover damages for the infringement of an unyegistered
trade mark, bul nothing in this Act shall be deemed 10 affect nghts of
action against any person for pdsﬂng off goods as the goods of

another person or the remedies in respect thergof.

8. A trade mark must be registered in respect of particular goods
or classes of goods, and any question ansing as fo the class within
which any goods fall shull be determined by the Registrir whose
decision shall be final. '

9. (1) Subject 0 the provisions of this section and of sections
swelve and thirteen, the registration of a person in Part A of the reg-
ister as proprietor of a trade mark in respect of any goods shall, if
valid, give or be deemed o have given to that person the exclusive
right to the use of the trade mark in relation to those goods and, with-
oul prejudice 1o the generality of the foregoing words, that right shall
be deemed to be infrinped by any person who, not being the propri-
etor of the trade mark or a registered user thereof using by way of the
permitied use, uses a mack identical wish it or so nearly resembling
it as to be likely w deceive or cause confusion in the course of trade
in relation o any goods in respect of which it is registered and in
such manner as © render the use of the mark likely 10 be taken
tither—

ier) as being used as o trade mark: or

{P) in a case in which the use is use upon the goods or in phys-
ical relation thercto or in an advertising circular ofr other

advertisement issued to the public, as refernng—
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No action for infringement of unregis tered trademark

Registration tobe in respect of particular goods

Right given byregistration in Part A and infringement thereof

Protectorate of Northern Rhodesia on the 24th October, 1964, shall continue of force
and effect in Zambia for the unexpired portion of the period for which at that date it was
of force and effect.

(5)Subject to the provisions of this Act, the register of trade marks shall, at all
convenient times, be open to inspection by the public, and certified copies. sealed with
the seal of the Patent Office, of any entry in the register shall be given to any person
requiring them on payment of the prescribed fee.

(6)No notice of any trust, whether expressed, implied or con structive, shall be entered
in the register, and the Registrar shall not be affected by any such notice.

(As amended by S.J. No. 175 of 1965)

PART II

EFFECT OF REGISTRATION AND THE ACTION FOR INFRINGEMENT

7. No person shall be entitled to institute any proceedings to pre vent or to recover
damages for the infringement of an unregistered trade mark, but nothing in this Act
shall be deemed to affect rights of action against any person for passing off goods as the
goods of another person or the remedies in respect thereof. . .

8. A trade mark must be registered in respect of particular goods or classes of goods,
and any question arising as to the class within which any goods fall shall be determined
by the Registrar whose decision shall be final.

9. (I) Subject to the provisions of this section and of sections twelve andthirteen, the
registration of a person in Part A of the reg ister as proprietor of a trade mark in respect
of any goods shall, if valid, give or be deemed to have given to that person the exclusive
right to the use of the trade mark in relation to those goods and, with out prejudice to the
generality of the foregoing words, that right shall be deemed to be infringed by any
person who, not being the propri etor of the trade mark or a registered user thereof using
by way of the permitted use, uses a mark identical with it or so nearly resembling it as
to be likely to deceive or cause confusion in the course of trade in relation to any goods
in respect of which it is registered and in such manner as to render the use of the mark
likely to be taken either

(a)as being used as a trade mark; or

(h)in a case in which the use is use upon the goods or in phys ical relation thereto or in
an advertising circular or other advertisement issued to the public, as referring
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{r} to some person having the right either as proprictor
or as rcgistered user (o use the trade mark; or

(17) (o goods with which such a person as aforesaid is
connected in the course of trade.,

{2) The right to use of a trade mark given by registration as afore-
said shall be subject to any conditions or limitations entered or the
register, and shalf not be deemed 10 be infringed by the use of any
such mark as aforesaid in any mode in relation to goods to be sold or
otherwise traded in in any place, in relation to goods to be expaorned
1o any tnarket or in any other circumstances to which, having regard
to any such limitations, the registration does not extend.

(3) The nght to the use of a trade mark given by registration as -

aforesaid shall not be deemed to be infringed by the use of any such
mark as aforesaid by any person—-

(¢) in relation to gouods connected in the course of trade with
the proprietor or a registered user of the trade mark if, as to
those goods or a bulk of which they form a part, the pro-
prietor or the registered user conforming to the permitted
use has applied the trade mark and has not subsequently
removed or obliterated it or has at any time expressly or
impliedly consented to the use of the trade mark; or

(#) in relation to goods adapted to form part of, or to be acces-
sory o, other goads in relation to which the trade mark has
been used without infringement of the right given as afore-
said or might for the time being be so used, if the use of the
mark is reasonably necessary in order to indicate that the
goads arc so adapted and ncither the purpose nor the cffect
of the use of the mark is to indicate otherwisc than in accor-
dance with the fact a connection in the course of trade
between any person and the goods.

{4) The use of a registered trade mark, being one of two or more-
registered trade marks that are identical or nearly resemble each
other, in exercise of the right to the usc of that trade mark given by
registration as aforesaid shall not be deemed ta be an infringement of
the right so given to the use of any other of those trade marks.

10. (1) Except as provided by subsection (2}, the registration of a
person in Part B of the register as proprietor of a trade mark in
respect of any goods shall, if valid, give or be deemed to have given
to that person the like right in refation to those goods as if the regis-
tration had been in Part A of the register, and the provisions of sec-
tton nine shall have effect in like manner in relation to a trade mark
registered in Part-B of the register as they have effect in relation 10 a
trade mark registered in Part A of the register.

(2) In any action for infringement of the nght to the use of a trade
mark given by registration as aforesaid in Part B of the register, oth-

Right given by
registration in
Part B and
infringement
thercof
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(i)to some person having the right either as proprietor or as registered user to use the
trade mark; or

(if)to goods with which such a person as aforesaid is connected in the course of trade.
(2)The right to use of a trade mark given by registration as afore said shall be subject to
any conditions or limitations entered on the register, and shall not be deemed to be
infringed by the use of any such mark as aforesaid in any mode in relation to goods to
be sold or otherwise traded in in any place, in relation to goods to be exported to any
market or in any other circumstances to which, having regard to any such limitations,
the registration does not extend.

(3)The right to the use of a trade mark given by registration as- aforesaid shall not be
deemed to be infringed by the use of any such mark as aforesaid by any person

(@)in relation to goods connected in the course of trade with the proprietor or a
registered user of the trade mark if, as to those goods or a bulk of which they form a
part, the pro prietor or the registered user conforming to the permitted use has applied
the trade mark and has not subsequently removed or obliterated it or has at any time
expressly or impliedly consented to the use of the trade mark; or

(b)in relation to goods adapted to form part of, or to be acces sory to, other goods in
relation to which the trade mark has been used without infringement of the right given
as afore said or might for the time being be so used, if the use of the mark is reasonably
necessary in order to indicate that the goods are so adapted and neither the purpose nor
the effect of the use of the mark is to indicate otherwise than in accor dance with the
fact a connection in the course of trade between any person and the goods.

(4)The use of a registered trade mark, being one of two or more registered trade marks
that are identical or nearly resemble each other, in exercise of the right to the use of that
trade mark given by registration as aforesaid shall not be deemedto be an infringement
of the right so given to the use of any other of those trade marks.

10. (I) Except as provided by subsection (2), the registration of a person in Part B of the
register as proprietor of a trade mark in respect of any goods shall, if valid, give or be
deemed to have given to that person the like right in relation to those goods as if the
regis tration had been in Part A of the register, and the provisions of sec tion nine shall
have effect in like manner in relation to a trade mark registered in Part-Bof the register
as they have effect in relation to a trade mark registered in Part A of the register.

(2) In any action for infringement of the right to the use of a trade mark given by
registration as aforesaid in Part B of the register, oth-

Right given byregistration in

Part Band infringementthereof
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erwise than by an uct that is deemed to be an infringement by virrue
of section eleven, no injunction. interdict or other rclicl shall be
granted to the plaintiff if the defendant estaplishes to the satisfuction
ol the High Court that the use of which the ptaintiff comptains is not
likely to deceive or cause confusian or to be taken as indicating a
cornection in the course of trade between the goods and some per-
son having the right either as propnietor or as registered user to use
the trade mark.

11. {1} Where, by a contract in writing. made wiih the proprietor
or a registered user of a registered trade mark, a purchaser or owner
of goods enters into an obligation to the effect that he will not do, in
relation to the goods, an act to which this section applies, any person
who, being the owner for the time being of the poods and having
notice of the obligation, does that act or authorises it to be done, in
rclation 1o the goods, in the course of trade or with a view 10 any
dealing therewith in the course of trade shall be deemed thereby 1o
infringe the right to the use of the trade mark given by the registra-
tion thereof, unless that person became the owner of the goods by
purchase for money or money’s worth in good faith before receiving
notice of the obligation ur by virtue of a title derived through another
wlo so became the owner thereof.

(2} The acts to which this section applies are—

{a) the application of the trade mark upon the goods after they
have suffered alteration in any manner specified in the con-
tract as respects their state or condition, get-up or packing:

() in a case in which the trade mark is upon the goods, the
alteration, part removal or part obliteration thereof; )

{(c) ip a vase in which the trade mark is upon the goods and
there is ajso thereon other matter, being matter indicating a
connéection in the course of trade between the proprieror or
registered user and the goods, the removal or oblileration,
whether wholly or. partly, of the irade mark unless that
other matter is wholly removed our oblitcrated;

(¢} in a case in which the rade mark is upon the goads, the
application of any other trade mark Lo the goods;

(¢} In a cise in which the {rade mark is upon the goods, the
addition to the goods of any other matter 1n writing that is
tikely to injure the reputation of the trade mark.

{3) In this section, references, in relation to any goods, to the pro-
priclor, to g registered user and to the registration of a trude mark
shall be construed, respectively, as refercnces to the proprctar in
whose nume the trade mark ts registered, to a registered user who is
regpistered and to the registration of the trade mark, in respect of those
goods, and the expression "upon”™ includes, 1n relation to any goods,
a reference (o physical relation thereto,
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Infringement by breach of certain restric tions

erwise than by an act that is deemed to be an infringement by virtue of
section eleven, no injunction. interdict or other relief shall be granted to the plaintiff if
the defendant establishes to the satisfaction of the High Court that the use of which the
plaintiff complains is not likely to deceive or cause confusion or to be taken as
indicating a connection in the course of trade between the goods and some per son
having the right either as proprietor or as registered user to use the trade mark.

11. (1) Where, by a contract in writing made with the proprietor or a registered user of a
registered trade mark, a purchaser or owner of goods enters into an obligation to the
effect that he will not do, in relation to the goods, an act to which this section applies,
any person who, being the owner for the time being of the goods and having notice of
the obligation, does that act or authorises it to be done, in relation to the goods, in the
course of trade or with a view to any dealing therewith in the course of trade shall be
deemed thereby to infringe the right to the use of the trade mark given by the registra
tion thereof, unless that person became the owner of the goods by purchase for money
or money's worth in good faith before receiving notice of the obligation or by virtue of a
title derived through another who so became the owner thereof.

(2)The acts to which this section applies are

(a)the application of the trade mark upon the goods after they have suffered alteration in
any manner specified in the con tract as respects their state or condition, get-up or
packing;

(b)in a case in which the trade mark is upon the goods, the

alteration, part removal or part obliteration thereof; .

(c)in a case in which the trade mark is upon the goods and there is also thereon
othermatter, being matter indicating a connection in the course of trade between the
proprietor or registered user and the goods, the removal or obliteration, whether wholly
or partly, of the trade mark unless that other matter is wholly removed or obliterated;
(d)in a case in which the trade mark is upon the goods, the application of any other trade
mark to the goods;

(e)in a case in which the trade mark is upon the goods, the addition to the goods of any
other matter in writing that is likely to injure the reputation of the trade mark.

(3)In this section, references, in relation to any goods, to the pro prietor, to a registered
user and to the registration of a trade mark shall be construed, respectively, as
references 10 the proprietor in whose name the trade mark is registered, to a registered
user who is registered and to the registration of the trade mark, in respect of those
goods, and the expression "upon™ includes, in relation to any goods, a reference to
physical relation thereto.
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12. Nothing in this Act shall entitle the proprietor or a registered — Saving for
user of a registered trade mark 10 interfere with or restrain the use by PR DS
any persog of & trade mark identical with or nearly resembling it, in
retation to goods, in relation to which that person or a predecessor in
title of his has continuously used that trade mark from a date
anterior—

(¢} to the use of the first-mentioned trade mark in refation to
those goods by the proprietor or a predecessor in tile of
his; or

(h) to the registration of the first-mentioned tade mark in
respect of those goads in the name of the proprictor or a
predecessor in title of his;

whichever is the eariier, or (o vbject {on such use being proved) to
that person being put on the register for that identical or nearly
resembling trade mark in respect of those goods under subsection (2)
of section severniteen.

13. No registration of a trade mark shal} interfere with— ?‘me‘i‘“ usc
: J address or
(@) any hona fide use by a person of his own name or of the iplion of

name of his place of business, or of the name or of the name  o0ds
of the place of business ot any of his predecessors in busi- -

ness; or

(%) the use by any person of any bona fide description of the
character ar quality of his goods, not being a description
that would be likely to be taken as importing any such
reference as is mentioned in paragraph (b of subsection (1)
of section nine or in paragraph (b of subsection (3) of
sectian forty-twa.

PART IV
REGISTRABILITY AND VALmrrv OF REGISTRATION

14. (1) In order for a trade mark (other than a certification trade 5‘5“°""’P:m=
mark) to be registrable in Part A of the register, it must contain or ?i,mm

consist of at least one of the following essential particalars: inPat A
{a) the name of a company, individual or firm, represented in a
special or particular manner;
{b) the signature of the applicant for registration or some pre-
decessor in his business;
(¢} an invented word or invented words;

(d) a word or words having no direct reference to the character
or quality of the gaads and not being, according to its ordi-
nary signification, a geographical name or a sumame;

{e) any other distinctive mark, but a name, signature or word
ur words, other than such as fall within the descriptions in
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12. Nothing in this Act shall entitle the proprietor or a registered user of a registered
trade mark to interfere with or restrain the use by any person of a trade mark identical
with or nearly resembling it, in relation to goods, in relation to which that person or a
predecessor in title of his has continuously used that trade mark from a date anterior
(@)to the use of the first-mentioned trade mark in relation to those goods by the
proprietor or a predecessor in title of his; or

(b)to the registration of the first-mentioned trade mark in respect of those goods in the
name of the proprietor or a predecessor in title of his;

whichever is the earlier, or to object (on such use being proved) to that person being put
on the register for that identical or nearly resembling trade mark in respect of those
goods under subsection (2) of sectionseventeen.

13.No registration of a trade mark shan interfere with

(@)any bona fide use by a person of his own name or of the name of his place of
business, or of the name or of the name of the place of business of any of his
predecessors in busi ness; or

(b)the use by any person of any bona fide description of the character or quality of his
goods, not being a description that would be likely to be taken as importing any such
reference as is mentioned in paragraph (b of subsection (1) of section nineor in
paragraph (b of subsection (3) of section forty-two.

Saving for vested rights

Saving for use of name. address or description of goods

PART IV

REGISIRABILITY AND VALIDITY OF REGISTRATION

14. (1) In order for a trade mark (other than a certification trade mark) to be registrable
in Part A of the register, it must contain or consist of at least one of the following
essential particulars:

(a)the name of a company, individualor firm, represented in a special or particular
manner;

(b)the signature of the applicant for registration or some pre decessor in his business;
(c)an invented word or invented words;

(d)a word or words having .no direct reference to the character or quality of the goods
and not being, according to its ordi nary signification, a geographical name or a
surname;

(e)any other distinctive mark, but a name, signature or word or words, other than such
as fall within the descriptions in

Distinctive

ness requisite

for registration

in Part A
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the foregoing paragraphs {(a), (f), (¢) a2nd {d), shall not be
registrable under the provisions ol this paragraph except
upon evidence of its distinctiveness.

(2) For the purposcs of this section, “distinctive” means adapted,
in retation (0 the goods in respect of which a trade mark is registered
or proposed to be regislered, io distinguish goods with which the pro-
prietor of the trade mark is or may he connected in the coursc of trade
from goods in the case of which no such connection subsists, either
generally or, whers the trade mark is registered or proposed te be
registered subject to limitations, in relation to use within lhe extent
of the registration.

(3) The Registrar, or the High Count in the event of an appeal from
a decision of the Registrar, in detemmining whether a trade mark is
adapted Lo distinguish as aloresaid, may hive regard to the extznt o
which—

(a) the trade mark is inherently adapted to distinguish as alore-
sard; and

(#) by reason of the use of the trade mark or of any other cir-
cumstances, the trade mark 18, in fact, adapled to distin-
guish as aforesaid.

(4) An appeal shall lie from any decision of the Registrar under
this section.

(As amended by Act No. 17 af 1980)

Capubidity of 15. (1) Tnorder for a trude mark to be registrahle in Part B of the

distinguising 25 LI - ha o Blass Yat; h dc i £
reguisile Jor rLg_Islel.', .II mu§l ¢ capable, 1n rgiation tolt c ROOAS l.n .rcspf:c'l 0

;fSisEr;ltinn in  which it is registered or propesed to be registered, of distinguishing

b gnods with which the proprietor of the trade mark 15 or may be con-
nceted in the course of trade from goods in the case of which no such

connection subsists, either generally or, where the trade mark is reg-

istered or proposed to be registered subject o lintitations, o refation

(0 use within the extent of the registration.

(2) Indctermining whether a trade mark is capable of distinguish-
ing as aforesaid, the Registrar, or the High Court in the event of an
appeul from a decision of the Registrar, may have regard to the extent
to which—

(cr) the trade mark 1s mherently capable of disttnguishing as
aforesaid; and

{H) by reason of the use of the trade mark o of any other cir-
cumstances, the trade mark is, tn fact, capable of distin-
guishing as aforesaid.

{3) A trade mark may be registered in Pan B notwithstanding any
registration in Part A in the nume of the sume proprietor of the same
trade mark or any part or parts thereol.



9o o

Ua1pit
WWW. Wl \CJ » i\)‘_ @ .COIT)

Universidad de Alicante

14 CAP.401) Trade Marks
Capability of distinguishing requisite for registration in
Pan B

the foregoing paragraphs (a), (b), (c)and (d), shall not be registrable under the
provisions of this paragraph except upon evidence of its distinctiveness.

(2)For the purposes of this section, "distinctive™ means adapted, in relation to the goods
in respect of which a trade mark is registered or p.roposed to be registered, to
distinguish goods with which the pro prietor of the trade mark is or may be connected in
the course of trade from goods in the case of which no such connection subsists, either
generally or, where the trade mark is registered or proposed to be registered subject to
limitations, in relation to use within the. extent of the registration.

(3)The Registrar, or the High Court in the event of an appeal from a decision of the
Registrar, in determining whether a trade mark is adapted to distinguish as aforesaid,
may have regard to the extent to which

(a)the trade mark is inherently adapted to distinguish as afore said; and

(b)by reason of the use of the trade mark or of any other cir cumstances, the trade mark
is, in fact, adapted to distin guish as aforesaid.

(4)An appeal shall lie from any decision of the Registrar under this section.

(As amended by Act No. 17 of 1980)

15. (1) In order for a trade mark to be registrable in Part B of the register, it must be
capable, in relation to the goods in respect of which it is registered or proposed to be
registered, of distinguishing goods with which the proprietor of the trade mark is or may
be con nected in the course of trade from goods in the case of which no such connection
subsists, either generally or, where the trade mark is reg istered or proposed to be
registered subject to limitations, in relation to use within the extent of the registration.
(2) In determining whether a trade mark is capable of distinguish ing as aforesaid, the
Registrar, or the High Court in the event of an appeal from a decision of the Registrar,
may have regard to the extent to which

(a)the trade mark is inherently capable of distinguishing as aforesaid; and

(h)by reason of the use of the trade mark or of any other cir cumstances, the trade mark
is, in fact, capable of distin guishing as aforesaid.

(3)A trade mark may be registered in Pan B notwithstanding any registration in Pan A
in the name of the same proprietor of the same trade mark or any part or parts thereof.

28



WWW., M
Universidad de Alicante

Trade Marks [CAP. 40 1S5

{4) An appeal shali lie from any decision of the Registrar under
this section.

{As amended by Act No. |7 of 1980)

16. It shall not be Jawful (o register as a trade mark or part of a
trade mark any matier the use of which would, hy reasan af its being
likely to deceive or cause confusion or otherwise, be disentitied to
protection in a court of justice or would be contrary to law or moral-
ity, or any scandalous design.

17. (1) Subject 1o the provisions of subsection (2}, no trade mark
shall be registered in respect of any goods or description of goods
that is identical with a trade mark belonging to a different proprietor
and already on the register in respect of the same goods or desctip-
tion of goads, or that so nearly resembles such a trade mark as to be
likely to deceive or cause confusion.

(2) In the case of honest current use or other special circum-
stances which, in the opinion of the Registrar, or the High Court in
the event of an appeal from a decision of the Registrar, make it
proper so to do, the Registrar or the High Court as the case may be,
may permit the registration of trade marks that are identical or nearly
resembie each other in respect of the same goods or description of
goods by more than one proprietor subject to such conditions and
limitations, if any, as the Registrar or the High Court may think it
right 1o impose.

{3) Where separate applications arc made by different persons to
be registered as proprietors respectively of trade marks that are iden-
tical or nearly resemble each other in respect of the same goods or
description of goods, the Registrar may refuse to regisier any of them
until their rights have been determined by the Tribunal or have been
seltled by agreement in a manner approved by him or on an appeal
by the Tribunal.

(As amended by Act No. 17 of 1980)
18. (1) In all legal proceedings relating to a trade mark registered

in Part A of the register (including applications under section tirty-
seven), the original rcglslrauon in Part A of the register of the trade

mark shall, after the expiration of seven years from the date of that’

registration, be taken to be valid in all respects, unless—
() that rcgis_l‘ll‘:al:ion was obiained by fraud; or
(6) the trade mark offends against the provisions of section six-

reen.

(2) Nothing in subsection {1} of section ten shall be construed as
making applicable t¢ a trade mark, as being a trade mark registered
in Part B of Lhe register, the foregoing provisions of this section relat-
ing to a trade mark registered in Part A of the register.

Prohibition of
rgistration of
deceplive.
e, mailer

Prabitition of
regisiration of
identical and
resembling
trade marks

Registration in
Part A to be
conclusive as
to validity
after scven
years
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(4) An appeal shall lie from any decision of the Registrar under this section.
(As amended by Act No. 17 of 1980)
16. It shall not be lawful to register as a trade mark or part of a trade mark any matter
the use of which would, by reason of its being likely to deceive or cause confusion or
otherwise, be disentitled to protection in a court of justice or would be contrary to law
or moral ity, or any scandalous design.
Prohibition of registration of deceptive.
etc .» mailer
17. (1) Subject to the provisions of subsection (2), no trade mark shall be registered in
respect of any goods or description of goods that is identical with a trade mark
belonging to a different proprietor and already on the register in respect of the same
goods or descrip tion of goods, or that so nearly resembles such a trade mark as to be
likely to deceive or cause confusion.
(2)In the case of honest current use or other special circum stances which, in the opinion
of the Registrar, or the High Court in the event of an appeal from a decision of the
Registrar, make it proper so to do, the Registrar or the High Court as the case may be,
may permit the registration of trade marks that are identical or nearly resemble each
other in respect of the same goods or description of goods by more than one proprietor
subject to such conditions and limitations, if any, as the Registrar or the High Court may
think it right to impose.
(3)Where separate applications are made by different persons to be registered as
proprietors respectively of trade marks that are iden tical or nearly resemble each other
in respect of the .same goods or descriptionof goods, the Registrar may refuse to
register any of them until their rights have been determined by the Tribunal or have
been settled by agreement in a manner approved by him or on an appeal by the
Tribunal.
(As amended by Act No. 17 of 1980)
Prohibition of registration of identical and resembling trade marks
18. (I) In all legal proceedings relating to a ~de mark registered Registrati~n in
Part A to be
in Part A of the register (including applications under section thirty
conclusive as
seven), the original registrationin plUtA oLihe.i~glsteiof !!le trade to validity
mark shall. after the expiration of seven years from the date of that after seven
years
registration, be taken to be valid in all respects, unless
(a) that registration was obtained by fraud; or

\ -

R L
(b)~~!1"ade mark offends against the provisions of section six
teen.
(2) Nothing in subsection (1) of section ten shall be construed as making applicable to a
trade mark, as being a trade mark registered in Part B of the register, the foregoing
provisions of this section relat ing to a trade mark registered jn Part A of the register.
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Repgstration
suhject 1w dis-
claimer

Words used as
NAIE Qr
description of
an article ur
subsianee

1%, |If a trade mark—

(2) contins any part not separately registered by the proprietor
a8 a trade mark; or

{6) contains maller commeon to the trade or otherwise of a non-
distinctive character;

the Registrar, or the High Conrt in the event of an appeal from a deci-
sion of the Registrar, in deciding whether the trade mark shail be
enlered or shall remain on the register, may require as 4 condition of
its bzing on the register---

(i) that the proprietor shall disclaim any right to the exclusive
use of any part of the trade mark or to the exclusive use ol
all or any portion of such trade mark as atoresaid, to the
cxclusive use of which the Registrar or the High Count
holds him nol 1o be entitled: o¢

(ti) that the propnietor shall make such other disclaimer as the
Registrar or the High Court may consider necessary for the
purposes of defining his nghts under the registrations:

Provided that no disclanmer on the register shall affect any rights
of the proprictor of a (rade mark except such as anse out of the reg-
istration of the trade mark in respect of which the disclaimer is made.

20. (1) The registration of a trade mark shall not be deemed to
have become mmvalid by rcason anly of any wvse, after the date of
the registration, of 4 word or words which the trade mark contains,
or of which it consists, as the name or description of an article or
substance:

Provided that, if it is proved either—

(i) that there is a well-known and established use of (he word
or words as the name or description of the article or sub-
stance by u person or persons carrying on a trade therein,
not being use in relation to goods connected in the course
of trade with the propacetor or a registered user of the trade
mark or (in the case of a certification trade mark) goods
certified by the proprietor; or

{ii) that the article or substance was formerly manufactored
under @ patent, that a period of iwo years or more after the
cesser of the patent has elapsed, and that the word or words
15 or are the only practicabie nume or description of the ani-
cie or substance;

the provisions of subsection {2) shall hiwve effecl.
(2) Where the facts menuoned in puragraph (i) ve (i) of ithe pro-

viso to suhsection {1) are proved with respect [0 uny word or words,
then——
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Registration subject to dis claimer

Words used as name or description of an article orsubstance

19.If a trade mark

(a)contains any part not separately registered by the proprietor as a trade mark; or
(b)contains matter common to the trade or otherwise of a non distinctive character;

the Registrar, or the High Court in the event of an appeal from a deci sion of the
Registrar, in deciding whether the trade mark shall be entered or shall remain on the
register, may require as a condition of its being on the register

(i)that the proprietor shall disclaim any right to the exclusive use of any part of the trade
mark or to the exclusive use of all or any portion of such trade mark as aforesaid, to the
exclusive use of which the Registrar or the High Court holds him not to be entitled; or
(if)that the proprietor shall make such other disclaimer as the Registrar or the High
Court may consider necessary for the purposes of defining his rights under the
registrations:

Provided that no disclaimer on the register shall affect any rights of the proprietor of a
trade mark except such as arise out of the reg istration of the trade mark in respect of
which the disclaimer is made.

20. (1) The registration of a trade mark shall not be deemed to have become invalid by
reason only of any use, after the date of the registration, of a word or words which the
trade mark contains, or of which it consists, as the name or description of an article or
substance:

Provided that, if it is proved either

()that there is a well-known and established use of the word or words as the name or
description of the article or sub stance by a person or persons carrying on a trade
therein, not being use in relation to goods connected in the course of trade with the
proprietor or a registered user of the trade mark or (in the case of a certification trade
mark) goods certified by the proprietor; or

(ii ) that the article or substance was formerly manufactured under a patent, that a period
of two years or more after the cesser of the patent has elapsed, and that the word or
words is or are theonly practicable name or description of the arti de or substance;

the provisions of subsection (2) shall have effect.

(2) Where the facts mentioned in paragraph (i) O[ (ii) of the pro viso 10subsection ( I)
are proved with respect to any word or words, then
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(@) il the trade mark consists solely of that word or those
wards, the registration of the trade mark, so far as regards
registration in respect of the article or substance in question
or of any goods of the same descriptian, shall be deemed,
for the purposes of section thirtyv-seven, to be an entry
wrongly remaining on the register,

(&} if the trade mark contains that word or those words and
other matter, the Registrar, or the High Court in the event
of an appeal from a decision of the Registrar, in deciding
whether the rade mark shall remain on the register, so far
as regards registration in respect of the article or substance
in question and of any goods of the same description, may,
it case of a decision in favour of its remaining on the reg-
ister, require as & condition thercof that the proprietor shall
disclaim any right to the exclusive use in refation to that
article or substance and any goods of the same description
of that word or these words, so, however, that no disclaimer
on the register shall affect any rights of the proprietor of a
trade mark except such as arise out of the registration of the
trade mark in respect of which the disclaimer is made; and

(c) for the purpnses aof any other legal proceedings relating to
the trade mark—

(i) if the wrade mark consists solcly of that word or
those words, all rights of the proprietor, whether
under the common law or by registration, to the
exclusive use of the trade mark in relation to the
article or substance in question or to any gooeds of
the same description; or

(ii) if the trade mark contains that word or those words
and other matter, all such rights of the proprietor to
the exclusive use of that word or those words in
such relation as aforesaid;

shall be deemed to have ceased on the date at which the use
mentioned in paragraph (i) of the proviso to subseciion {1)
first became well known arx established or at the expira-
tion of the period of two years mentioned in paragraph (ii)
of that proviso.

(3) No word which is the commaonly used and accepted name of
any single chemical element or single chemical compound, as dis-
tinguished from a mixture, shall be registered as a wrade mark in
respect of a chemical substance or preparation, and any such regis-
tration in force at the comumencement of this Act or thereafter shall,
notwithstanding anything in section eighteen, be deemed, for the
purposes of section thirfy-seven, 10 be an entry made in the register
without sufficient cause, or an entry wrongly remaining on the regis-
ter, as the circumstances may require:
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(a)if the trade mark consists solely of that word or those words, the registration of the
trade mark, so far as regards registration in respect ofthe article or substance in question
or of any goods of the same description, shall be deemed, for the purposes of
section thirty-seven, to be an entry wrongly remaining on the register;
(b)if the trade mark contains that word or those words and other matter, the Registrar, or
the High Court in the event of an appeal from a decision of the Registrar, in deciding
whether the trade mark shall remain on the register, so far as regards registration in
respect of the article or substance in question and of any goods of the same description,
may, in case of a decision in favour of its remaining on the reg ister, require as a
condition thereof that the proprietor shall disclaim any right to the exclusive use in
relation to that article or substance and any goods of the same description of that word
or those words, so, however, that no disclaimer on the register shall affect any rights of
the proprietor of a trade mark except such as arise out of the registration of the trade
mark in respect of which the disclaimer is made; and
(c)for the purposes of any other legal proceedings relating to the trade mark
()if the trade mark consists solely of that word or those words, all rights of the
proprietor, whether under the common law or by registration, to the exclusive use of the
trade mark in relation to the article or substance in question or to any goods of the same
description; or
(ii)if the trade mark contains that word or those words and other matter, all such rights
of the proprietor to the exclusive use of that word or those words in such relation as
aforesaid;
shall be deemed to have ceased on the date at which the use mentioned in paragraph (i)
of the proviso to subsection (1) first became well known and established or at the expira
tion of the period of two years mentioned in paragraph (ii) of that proviso.
(3) No word which is the commonly used and accepted name of any single chemical
element or single chemical compound, as dis tinguished from a mixture, shall be
registered as a trade mark in respect of a chemical substance or preparation, and any
such regis tration in force at the commencement of this Act or thereafter shall,
notwithstanding anything in section eighteen, be deemed, for the purposes of
sectionthirty-seven, to be an entry made in the register without sufficient cause, or an
entry wrongly remaining on the regis ter, as the circumstances may require:
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Provided that the foregoing provisions of this subsection shall not
have effect in relation (o a word which 1s used to denote only u brand
or make of the element or compound as made by the proprietor or a
registered user of the trade mark, as distinguishied from the element
or compound as made by others, and in association with a suitable
name or description open to public use.

{As amended by Act No. 17 of 1980)

21. (1} A trade mark may be limited in whole or ia part to one or
more specified colours, and in any such case the fact that it is so lim-
ited shall he taken into consideration by the Registrar, or by the High
Court m the event of an appeal from a decision of the Registrar, in
deciding on the distinctive character of the rade mark.

{2) 1f and so far as a trade mark is registered without limitation of
colour, it shall be deemed 1 be registered for all colours.

PART V
PROCEDURE FUR, AND DURATION OF, REGISTRATION

22. (1) Any person claiming to be the proprietor of a trade mark .
used or propased to be used by him who is desirous of registering it
must apply in writing to the Registrar e the prescribed manner for
registration either in Part A or in Part B of the register.

(2) A proprietor of a trade mark who immediately prior to the
commencement of this Act owned a trade mark registered in respect
of the same classification of poods in Southemn Rhodesia, Nyasalar °
and the former Protectorate of Northem Rhodesia may, on applic
tion made in writing in the prescribed manner within twelve months
of such date and without further comp‘li.mce with the provisians of
this Part, obtain regzslmtlon of such mark in respect of such goods
under the provisions of this Act, which shall be dated with the date
of the tradc mark first registercd in any such territory and shall
expire on the date on which it would expire undcer the provisions of
the law refating (o tiade marks of the territory in which it was last
registered.

{3) Subject to the provisions of this Act, the Registrar may refuse
the aupplication or may acceplt it absolutely or subject 10 such amend-
ments, modifications, conditions or lmitatons, if any, as he may
think right.

{4) In the case of an application for regstration of a trade mark
{other than a ccrtification trade mark) in Part A of the register, the
Registran may, if the applicant is willing, insiead of refusing the
applicution, treat it as an application for registration in Purt B and
deal with the application accordingly.
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Effect of limitation asto colour and of absence thereof

Provided that the foregoing provisions of this subsection shall not have effect in relation
to a word which is used to denote only a brand or make of the element or compound as
made by the proprietor or a registered user of the trade mark, as distinguished from the
element or compound as made by others, and in association with a suitable name or
description open to public use.

(As amended by Act No. 17 of 1980)

21. (1) A trade mark may be limited in whole or in part to one or more specified
colours, and in any such case the fact that it is so lim ited shall be taken into
consideration by the Registrar, or by the High Court in the event of an appeal from a
decision of the Registrar, in deciding on the distinctive character of the trade mark.

(2) If and so far as a trade mark is registered without limitation of colour, it shall be
deemed to be registered for all colours.

Application

for registration

PART V

PROCEDURE FOR, AND DURATION OF, REGISTRATION

22. (1) Any person claiming to be the proprietor of a trade mark. used or proposed to be
used by him who is desirous of registenngh must apply in writing to the Registrar in the
prescribed manner for registration either in Part A or in Part B of the register.

(2) A proprietor of a trade mark who immediately prior to the commencement of this
Act owned a trade mark registered in respect of the same classification of goods in
Southern Rhodesia, Nyasalar :' and the former Protectorate of Northern Rhodesia may,
on applic tion made in writing in the prescribed manner within twelve months of such
date and without further compliance with the provisions of this Part, obtain registration
of such mark in respect of such goods under the provisions of this Act, which shall be
dated with the date of the trade mark first registered in any such territory and shall
expire on the date on which it would expire under the provisions of the law relating to
trade marks of the territory in which it was last registered.

(3) Subject to the provisions of this Act, the Registrar may refuse the application or may
accept it absolutely or subject to such amend ments, modifications, conditions or
limitations, if any, as he may think right.

(4) In the case of an application for registration of a trade mark (other than a
certification trade mark) in Part A of the register, the Registrar may, if the applicant is
willing, instead of refusing the application. treat it as an application for registration in
Part Band deal with the application accordingly.
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(5} In the case of a refusal or conditional accepiance, Lhe Registrar
shall, it required by the applicant, state in writing the grounds of his
decision and the materials used by him in arriving thereat, and the
decision of the Registrar shall be subject to appeal.

(6) An appeal under this section shall be heard in accordance with
the provisions of Part X1.

{7) Appeals under this section shall be heard on the materials
stated as aforesaid by the Registrar, and no further grounds of objec-
tion to the acceptance of the application shall be ailowed to be taken
by the Registrar, other than those so stated as aforesaid by him,
except by leave of the High Court. Where any further grounds of
objection are taken, the applicant shall be entitled to withdraw his
application without payment of costs on giving notice as prescribed.

{(8) The Registrar, or the High Court in the event of an appeal from
a decision of the Registrar, may at any time, whether before or after
acceptance, correct any error in or in connection with the application
or may permit the appiicant to amend his application upon such
terms as the Registrar or the High Court may think right.

(As amended by S.1. No. 175 of 1965
and Act No. 17 of 1980}

23, (1) When an application for registration of a trade mark has
been accepted, whether absolutely or subject to conditions or limita-
tions, the applicant shall, as scon as may be after acceptance, adver-
tise the application as accepted in the prescribed manner, and the
advertisernent shall set forth al!f conditions and limitations subject to
which the application has been accepted:

Pravided that the Registrar may direct that an application shall be
advertised befare acceptance if it is made under paragraph (e) of sub-
section (1) of section fourteen, or in any other case whete it appears
to him that it is expedient by reason of any cxccptional circum-
stances 50 to do, and where an application has been so advertised, the
Registrar may, if he thinks fit, direct that it shall be advertised again
when it has been accepted, but shali not be bound so to do.

{2) Any person may, within the prescribed time from the date of
the advertisement of an applicaticn, give natice to the Registrar of
opposition to the registration.

(3) The notice shall be given in writing in the prescribed manner
and shall include a statement of the grounds of opposition.

(4) The Registrar shall send a copy of the notice to the applicant
and, within the prescribed time after receipt thereof, the applicant
shall send to the Registrar, in the prescribed manner, a counter-state-
ment of the grounds on which he relies for his application, and if he
does not do so, he shall be deemed to have abandoned his application.

Opposition to
wgistralion
and appeals
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(5)In the case of a refusal or conditional acceptance, the Registrar shall, if required by
the applicant, state in writing the grounds of his decision and the materials used by him
in arriving thereat, and the decision of the Registrar shall be subject to appeal.

(6)An appeal under this section shall be heard in accordance with the provisions of Part
XI.

(7)Appeals under this section shall be heard on the materials stated as aforesaid by the
Registrar, and no further grounds of objec tion to the acceptance of the application shall
be allowed to be taken by the Registrar, other than those so stated as aforesaid by him,
except by leave of the High Court. Where any further grounds of objection are taken,
the applicant shall be entitled to withdraw his application without payment of costs on
giving notice as prescribed.

(8)The Registrar, or the High Court in the event of an appeal from a decision of the
Registrar, may at any time, whether before or after acceptance, correct any error in or in
connection with the application or may permit the applicant to amend his application
upon such terms as the Registrar or the High Court may think right.

(As amended by S.I. No. 175 of 1965and Act No. 17 of 1980)

23. (I) When an application for registration of a trade mark has been accepted, whether
absolutely or subject to conditions or limita tions, the applicant shall, as soon as may be
after acceptance, adver tise the application as accepted in the prescribed manner, and the
advertisement shall set forth all conditions and limitations subject to which the
application has been accepted:

Provided that the Registrar may direct that an application shall be advertised before
acceptance if it is made under paragraph (e) of sub section (I) of section fourteen, or in
any other case where it appears to him that it is expedient by reason of any exceptional
circum stances so to do, and where an application has been so advertised, the Registrar
may, if he thinks fit, direct that it shall be advertised again when it has been accepted,
but shall not be bound so to do.

(2)Any person may, within the prescribed time from the date of the advertisement of an
application, give notice to the Registrar of opposition to the registration.

(3)The notice shall be given in writing in the prescribed manner and shall include a
statement of the grounds of opposition.

(4)The Registrar shall send a copy of the notice to the applicant and, within the
prescribed time after receipt thereof, the applicant shall send to the Registrar, in the
prescribed manner, a counter-state ment of the grounds on which he relies for his
application, and if he does not do so, he shall be deemed to have abandoned his
application.

Opposition to registration and appeals
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Registration

(5) If the applicant sends such a counter-statement as aforesaid,
the Registrar shall furmish a copy thercof to the persons giving notice
of opposition, and shall, after heaning the parties, if so required, and
considening the evidence, decide whether, and subject to what condi-
tious or himtiations, if any, registrauon 1s o be permitted.

" {6) An appeal shall lie from any decision ol the Registrar under
this sectign.

(7) An appeal under this section shall be made in the prescnibed
form and manner, and on the appcal the High Couit shall, if required,
hear the parties and the Registrar, and shatl make an order determin-
ing whether, and snbject to what conditions or limitations, if any, reg-
istration is (o be permitted.

(8) On the hearing of an appeal under this section, any party may,
either in the manner prescribed or by special leave of the High Court,
bring forward further material for the consideration of the High
Court.

(9) On an appeal under this section, no further grounds of ohjec-
tion to the registration of a trade mark shall be atllowed to be taken
by the opponent ur the Registrar, other than those so stated as afore-
said by the opponent, except by leave of the High Court. Where any
further grounds of ohjection are taken, the applicant shall be entitled
to withdraw his application without payment of the costs of the
opponent on giving notice as preseribed.

(10) On an appeal under this section, the High Court may, after
hearing the Registrar, perniit the trade mark proposed to be regis-
tered to be modified in any manner not substantially affecting the
identity thereof, bul in any such case the trade mark as so modified
shall be advertized in the prescribed manner before being registered.

{As amended by Act No. 17 of 1980)

24. (1) When an application for registration of a trade mark has
been accepted, and either—

{¢) lhe application has not been opposed und the time for
notice of opposition has expired; or

(b} the applicalion has been oppused and the opposition has
heen decided in favour of the apphicant; '

the Registrar shall, unless the application has been accepted in error
or unless the High Court otherwise directs, register the trade mark,
und the trade mark, when registered, shall be registered as of the date
of the application tor registration, and that date shall be deemed, for
the purposes of this Act, to be the date of registration:

Provided that the foregoing provisions of this subsection, relating
to the date as of which a trude mark shall be registered and to the dute



9o o

Ua1pit
WWW. Wl \CJ » i\)‘_ @ .COIT)

Universidad de Alicante

20 CAP. 401] Trade Marks

(5) If the applicant sends such a counter-statement as aforesaid, the Registrar shall
furnish a copy thereof to the persons giving notice of opposition, and shall, after hearing
the parties, if so required, and considering the evidence, decide whether, and subject to
what condi tions or limitations, if any, registration is to be permitted.

. (6) An appeal shall lie from any decision of the Registrar under this section.

(7)An appeal under this section shall be made in the prescribed form and manner, and
on the appeal the High Court shall, if required, hear the parties and the Registrar, and
shall make an order determin ing whether, and subject to what conditions or limitations,
if any, reg istration is to be permitted.

(8)On the hearing of an appeal under this section, any party may, either in the manner
prescribed or by special leave of the High Court, bring forward further material for the
consideration of the High

Court.

(9) On an appeal under this section, no further grounds of objec tion to the registration
of a trade mark shall be allowed to be taken by the opponent or the Registrar, other than
those so stated as afore said by the opponent, except by leave of the High Court. Where
any further grounds of objection are taken, the applicant shall be entitled to withdraw
his application without payment of the costs of the opponent on giving notice as
prescribed.

(10) On an appeal under this section, the High Court may, after
hearing the Registrar, permit the trade mark proposed to be regis
tered to be modified in any manner not substantially affecting the
identity thereof, but in any such case the trade mark as so modified
shall be advertised in the prescribed manner before being registered.

(As amended by Act No. 17 of 1980)

Registration 24. (I) When an application for registration of a trade mark has
been accepted, and either

((1) the application has not been opposed and the time for

notice of opposition has expired; or
(h)the application has been opposed and the opposition has been decided in favour of
the applicant;
the Registrar shall, unless the application has been accepted in error or unless the High
Court otherwise directs, register the trade mark, and the trade mark, when registered,
shall be registered as of the date of the application for registration, and that date shall be
deemed, for the purposes of this Act, to be the date of registration:
Provided that the foregoing provisions of this subsection, relating to the date as of
which a trade mark shall be registered and to the date
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to be deemed 1o be the date of registration, shall, as respects a trade
mark registered under this Act with the benefit of any enactment
relating to internationat arrangements, have effect subject to the pro-
visions of that enactment.

(2) On the registration of a trade mark, the Registrar shall issue to
the applicant a certificate in the prescribed form of the registration
thereof sealed with the seal of the Patent Office.

(3) Where registration of a trade mark is not completed within
twelve months from the date of the application by reason of default
on the part of the applicant, the Registrar may, after giving notice of
the non-completion to the applicant in writing in the prescribed man-
ner, treat the application as abandoned, unless it is completed within
the time specified in that behalf in the notice.

{As amended by Act No. 17 of 1980)

23. (1) The registration of a trade mark shall be for a period of  Duration and
seven years, bul may be renewed from time to time in accordance ﬁg&‘f‘ﬂﬁfn
with the provisions of this section.

(2) The Registrar shall, on application made by the registered pro-
prietor of a srade mark in the prescribed manner and within the pre-
scribed period, renew the registration of the trade mark for a period
of fourteen years from the date of expiration of the original registra-
tion or of the last renewal of registration, which date is in this section
referred to as “the expiration of the last registration”.

(3) At the prescribed time before the expiration of the last regis-
tration of a trade mark, the Registrar shall send notice in the pre-
scribed manner 1w the registered propeietor ol the date of expiration

“and the conditions as to payment of fezs and otherwise upon which
a renewal of registration may be obtained, and, if at the expiration of
the time prescribed in that behalf those conditions have not been duly
complicd with, the Registrar may remove the trade mark from the

“Fegister, subject to such conditions, if any, as to its restoration to the

‘Tegister as may be prescribed.

(4) The Registrar shall remove from the register any trade tark
which immediately before the commencement of this Act was regis-
tered in terms of any law relating to trade marks and which, accord-
ing to the law of the registering country, as defined by any such law,
ceased 1o be a valid registration.

(5) Where a trade mark has been removed from the register for
non-payment of the fee for renewal, it shall, nevertheless, for the pur-
pose of any application for the registration of a trade mark during one
year next after the date of the removal, be deemed to be a rade mark
that is already on the register:
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to be deemed to be the date of registration, shall, as respects a trade mark registered
under this Act with the benefit of any enactment relating to international arrangements,
have effect subject to the pro visions of that enactment.

(2)On the registration of a trade mark, the Registrar shall issue to the applicant a
certificate in the prescribed form of the registration thereof sealed with the seal of the
Patent Office.

(3)Where registration of a trade mark ‘is not completed within twelve months from the
date of the application by reason of default on the part of the applicant, the Registrar
may, after giving notice of thenon-completion to the applicant in writing in the
prescribed man ner, treat the application as abandoned, unless it is completed within the
time specified in that behalf in the notice.

(As amended by Act No. 17 of 1980)

25. (1) The registration of a trade mark shall be for a period of seven years, but may be
renewed from time to time in accordance with the provisions of this section.

(2)The Registrar shall, on application made by the registered pro:" prietor of a trade
mark in the prescribed manner and within the pre scribed period, renew the registration
of the trade mark for a period of fourteen years from the date of expiration of the
original registra tion or of the last renewal of registration, which date is in this section
referred to as "the expiration of the last registration”.

(3)At the prescribed time before the expiration of the last regis tration of a trade mark,
the Registrar shall send notice in the pre

scribed manner to the registered proprietor of the date of expiration

. and the conditions as to payment of fees and otherwise upon which a renewal of
registration may be obtained, and, if at the expiration of the time prescribed in that
behalf those conditions have not been duly complied with, the Registrar may remove
the trade mark from the'~fegister, subject to such conditions, if any, as to its restoration
to the 'register as may be prescribed.

(4)The Registrar shall remove from the register any trade mark which immediately
before the commencement of this Act was regis tered in terms of any law relating to
trade marks and which, accord ing to the law of the registering country, as defined by
any such law, ceased to be a valid registration.

(5)Where a trade mark has been removed from the register fornon-payment of the fee
for renewal, it shall, nevertheless, for the pur pose of any application for the registration
of a trade mark during one year ne~t after the date of the removal, be deemed to be a
trade mark that is already on the register:

Duration and renewal of registration
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Provided that the foregoing provisions of this subsection shall not
have effcet where the Registrar, or the Hiph Court in the event of an
appeal from a decision of the Registrar, is satisfied either—

(1) that there has been no bona fide trade use of the triade rnark
that has been removed dunng the three years imnediately
preceding its removal; or

(i1) that no deception or contusion would be likely ta anse from
the use of the trads mark that is the subject of the appiica-
tion for registration by reason of any previous use of the
trade mark that has been removed.

(As amended by Act No. 17 of 1980)

26. (1)} Where the proprietor of a trade mark chuims Lo be entiticd
to the exclusive use of any part thercof scparately, he may apply to
register the whole and any such part as separate trade marks, Each
separate trade mark iauest satisfy all the conditicus of an nidependznt
rrade mark and shall, subjcct to the provisions of subsection {3) of
Rection fwenty-eight and subsection (2) of section thirty-five, have ail
the incidents of an independent trade marck,

(2) Where a person clatming to be the proprietor of several trade
marks, in respect of the same goods or descaption of goods, which.
while resembling each other in the material partivulars Lhereof, yer
differ in respect of—

() statements of the goods in relation to which they are
respectively used or proposed to be used; or

(b) statements of pumber, price, quality or names of places; or

(c) other matter of a non-distinctive character which does not
substantially affect the identity of the trade murk; or

{d) colour;

seeks to register those trade marks, they may be registered as a series
in one registration.

‘PART V1
ASSIGNMENT AND TRANSMISSION

27. (1) Notwithstanding any rule or law 10 the contrary, a regis-
wred trade mark shall be, and shall be deemed always 10 have been,
assignable ynd wransmitssible either in connection with the goodwill
of a business ar not.

{2) A registered trade mark shall be, and shall be deemed always
to have been, assiguable and transmissible in respect either of all the
poods in respect of which it is repistered, oF was registered, as the
case may be, or of some (but not all) of those goods.
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Registration of parts of trade marks and of trade marks as a series

Provided that the foregoing provisions of this subsection shall not have effect where the
Registrar, or the High Court in the event of an appeal from a decision of the Registrar, is
satisfied either

()that there has been no bonafide trade use of the trade mark that has been removed
during the three years immediately preceding its removal; or

(if)that no deception or confusion would be likely to arise from the use of the trade mark
that is the subject of the applica tion for registration by reason of any previous use of the
trade mark that has been removed.

(As amended by Act No. 17 of 1980)

26. (1) Where the proprietor of a trade mark claims to be entitled to the exclusive use of
any part thereof separately, he may apply to register the whole and any such part as
separate trade marks. Each separate trade mark must satisfy all the conditions of an
independent trade mark and shall, subject to the provisions of subsection (3) of
section twenty-eight and subsection (2) of section thirty-five, have all the incidents of
an independent trade mark.

(2) Where a person claiming to be the proprietor of several trade marks, in respect of the
same goods or description of goods, which, while resembling each other in the material
particulars thereof, yet differ in respect of

(a)statements of the goods in relation to which they are respectively used or proposed to
be used; or

(b)statements of number, price, quality or names of places; or

(c)other matter of a non-distinctive character which does not substantially affect the
identity of the trade mark; or

(d)colour;

seeks to register those trade marks, they may be registered as a series in one registration.
Powers of, and restric tions on,assignmentand transmis sion

PART VI

ASSIGNMENT AND TRANSMISSION

27. (1) Notwithstanding any rule or law to the contrary, a regis tered trade mark shall be,
and shall be deemed always to have been, assignable and transmissible either in
connection with the goodwill of a business or not.

(2) A registered trade mark shall be, and shall be deemed always to have been,
assignable and transmissible in respect either of all the goods in respect of which it is
registered, or was registered, as the case may be, or of some (but not all) of those goods.
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{3) The provisions of subsections (1) and (2) shall have effect in
the case of an unregistered trade mask used in relation to any goods
as they have effect in the case of a registered trade mark registered
in respect of any goods, if at the lime of 1he assignment ur transmis-
siom of the unregistered trade mark it is or was used in the same busi-
ness as a registered trude mark and if it is or was assigned or Isans-
mitted at the same time and to the same person as that registered
trade mark and in respect of goods all of which are goods in relation
to which the unregistered trade mark is or was used in that business
and in respect of which that registered trade mark is or was assigned
or transmitted,

(4) Notwithstanding anything in subsections {1} 10 (3), a trade
mark shall not be, or be deemed to have been, assignable or trans-
missible in a case in which as a result of an assignment or transmis-
sion there would in the circomstances subsist, or have subsisted,
whether under the common law or by registration, exclusive rights in
more than on¢ of the persons concerned to the use, in relation to the
same goods or description of goods, of trade marks nearly resem-
bling each other or of identical trade marks, if, having regard to the
similarity of the goods and of the trade marks, the use of the trade
marks in exercise of those rights would be, or have been, likely i{c
deceive or cause confusion:

Provided that, where a trade mark is, or has been, assigned or
transmitted in such a case as aforesaid, the asstgnment or transmis-
sion shall not be deemed to be, or to have been, invalid under this
snbsection if the exclusive rights subsisting as a result thereof in the
persons concemed respectively are, or were, having regard to limita-
tions imposed thereon, such as not to be exercisable by two or more
of those persons in relation te goods to be sold or otherwise traded in
within Zambia (otherwise than for export therefrom} or in relation to
goods 10 be exponted to the same market outside Zambia.

{5) The proprietor of a registered trade mark who propeses to
ussign it in respect of any goods in respect of which it is registered
may submiit to the Registrar in the prescribad manner a statement of
case setting out the circumstances, and the Registrar may issue to
him a certificate stating whether, having regard to the similarity of
the goods and of the trade marks referred 1o in the case, the proposed
assignment of the first-mentioned trade mark would or would not be
invalid under subsection (4), and a certificate so issued shall, subject
to the provisions of this section as to appeal and unless it is shown
that the certificate was obtained by fraud or misrepresentation, be
conclusive as to the validity or invalidity under subsection {4) of the
assignment in so far as such validity or invalidity depends upon the
facts set out in the case, but, as regards a certificate in favour of
validity, only if application for the registration under section thirfy of
the title of the person becoming entitled is made within six months
from the date on which the certificate is issued.
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(3)The provisions of subsections (1) and (2) shall have effect in the case of an
unregistered trade mark used in relation to any goods as they have effect in the case of a
registered. trade mark registered in respect of any goods, if at the time of the assignment
or transmis sion of theunregistered trade mark it is or was used in the same busi ness as
a registered trade mark and if it is or was assigned or trans mitted at the same time and
to the same person as that registered trade mark and in respect of goods all of which are
goods in relation to which the unregistered trade mark is or was used in that business
and in respect of which that registered trade mark is or was assigned or transmitted.
(4)Notwithstanding anything in subsections (1) to (3), a trade mark shall not be, or. be
deemed to have been, assignable or trans missible in a case in which as a result of an
assignment or transmis sion there would in the circumstances subsist, or have subsisted,
whether under the common law or by registration, exclusive rights in more than one of
the persons concerned to the use, in relation to the same goods or description of goods,
of trade marks nearly resem bling each other or of identical trade marks, if, having
regard to the similarity of the goods and of the trade marks, the use of the trade marks in
exercise of those rights would be, or have been, likely to deceive or cause confusion:
Provided that, where a trade mark is, or has been, assigned or transmitted in such a case
as aforesaid, the assignment or transmis sion shall not be deemed to be, or to have been,
invalid under this subsection if the exclusive rights subsisting as a result thereof in the
persons concerned respectively are, or were, having regard to limita tions imposed
thereon, such as not to be exercisable by two or more of those persons in relation to
goods to be sold or otherwise traded in within Zambia (otherwise than for export
therefrom) or in relation to goods to be exported to the same market outside Zambia.
(5) The proprietor of a registered trade mark who proposes to assign it in respect of any
goods in respect of which it is registered may submit to the Registrar in the prescribed
manner a statement of case setting out the circumstances, and the Registrar may issue to
him a certificate stating whether, having regard to the similarity of the goods and of the
trade marks referred to in the case, the proposed assignment of thefirst-mentioned trade
mark would or would not be invalid under subsection (4), and a certificate so issued
shall, subject to the provisions of this section as to appeal and unless it is shown that the
certificate was obtained by fraud or misrepresentation, be conclusive as to the validity
or invalidity under subsection (4) of the assignmentinso far as such validity or
invalidity depends upon the facts set out in the case, but, as regards a certificate in
favour of validity, only if application for the registration under section thirty of the title
of the person becoming entitled is made within six months from the date on which the
certificate is issued.
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() Nowwithstanding anything th subsections {1) w (3. a1 trade
mark shall not. on or after the commencement of this Act. be assign-
able or ransmissible 10 a case in which as a result of an assignment
or transmission thereot there would in the circumstanees suhsist,
whether under the common law or by regestration, an exclusive right
in one of the persons concerned to the use of the trade mark limited
o use in relation 1o goods to be sold or otherwise fraded in in a place
or places in Zaimnbia and an cxclusive npht i another of those per-
sons to the use of a trade mark nearly resembling the first-mentioned
trade mark or of an identical trade mark mn relation to the same goods
ar description of goods limited to use in relation to gaods to be sold
or otherwise traded i1 v another place or other places in Zambia:

Provided that on application in the prescribed manner by the pro-
prietor of a trade mark whoe proposes to assign i1, or of a person who
clatmy that a ade mak has been ransimitted to bim or to a prede-
cessor in tille of his on or aftier the commencement of this Act, in any
such case, the Registrar, if ha s satisfied that in ali the circumstances
the use of the trude marks in exercise of the said rights would not be
contrary to the public tntercst, may approve the assirnment or trans-
mission, and an assignment or transmission so approved shall not be
deemed to be, or to have been, invalid under this subsection or under
subsection (4), su, however, that in the case of a registered trade
mark this provision shall not have effect unless application for the
registration under section thirty of the litle of the person becoming
entitled is made within six months from the date on which the
approval is given or, in the case of a transmission, was made before

that date.

(7} Where an assignment in respect of any goods of a trade mark
that is at the timme of the assignment used in u business in those goods
ts made, on or alter the commencement ol this Act. otherwise than in
connection with the goodwill of that business, the assipnment shall
not take effect until the following requirements have been satisfied,
that is to say. the assignee must, not tater than the expiration of six
months from the date on which the assignment is made or within
such extended period, if any, as the Registrar may allow, apply to
him for directions with respect 1o the advertisement of the assign-
ment and must advertise it in such form and manner and within such
penod as the Registrar may direct.

{8y An appeal shali liz from any decision of the Registrar under
this sevticn.

(A cmended by GN, No. 186 of 1964)

28. (i) Trade murks that are registered ax, or that are deermed by
virtue of this Act to be, associuted rade murks shall be assignable
and trunsmaissible only us a whole and not sepuratety, but they shall
fow alb ather purposes be decmed to have been repistered as separale
trude marks,
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(6) Notwithstanding anything in subsections (I) to (3). a trade mark shall not. on or after
the commencement of this Act. be assign able or transmissible in a case in which as a
result of an assignment or transmission thereof there would in the circumstances subsist,
whether under the common law or by registration, an exclusive right in one of the
persons concerned to the use of the trade mark limited to use in relation to goods to be
sold or otherwise traded in in a place or places in Zambia and an exclusive right in
another of those per sons to the use of a trade mark nearly resembling the first-
mentioned trade mark or of an identical trade mark in relation to the same goods or
description of goods limited to use in relation to goods to be sold or otherwise traded in
in another place or other places in Zambia:

Provided that on application in the prescribed manner by the pro prietor of a trade mark
who proposes to assign it, or of a person who claims that a trade mark has been
transmitted to him or to a prede cessor in title of his on or after the commencement of
this Act, in any such case, the Registrar, ifhe is satisfied that in all the circumstances the
use of the trade marks in exercise of the said rights would not be contrary to the public
interest, may approve the assignment or trans mission, and an assignment or
transmission so approved shall not be deemed to be, or to have been, invalid under this
subsection or under subsection (4), so, however, that in the case of a registered trade
mark this provision shall not have effect unless application for the registration under
section thirty of the title of the person becoming entitled is made within six months
from the date on which the approval is given or, in the case of a transmission, was made
before that date.

(7) Where an assignment in respect of any goods of a trade mark that is at the time of
the assignment used in a business in those goods is made, on or after the
commencement of this Act, otherwise than in connection with the goodwill of that
business, the assignment shall not take effect until the following requirements have been
satisfied, that is to say, the assignee must, not later than the expiration of six months
from the date on which the assignment is made or within such extended period, if any,
as the Registrar may allow, apply to him for directions with respect to the advertisement
of the assign ment and must advertise it in such form and manner and within such
period as the Registrar may direct.

(8) An appeal shall lie from any decision of the Registrar under this section.

(As amended hy C.N. No. 186 of 1(64)

28. t 1) Trade marks that are registered as, or that are deemed by virtue of this Act to be,
associated trade marks shall be assignable and transmissible only as a whole and not
separately, but they shall for all other purposes be deemed to have been registered as
separate trade marks.
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(2) Where a trade mark that is registered, or is the subject of an
application for registration, in respect of any goods is identical with
another trude mark that is registered, or is the subject of an appli-
cation for registration, in the name of the same proprietor in respect
of the same goods or description of goods, ot so nearly resembles
it as to be likely to deceive or cause confusion if used by a person
other than the proprietor, lhe Registrar may at any time require that
the trade marks shall he entered on the register as associated trade
marks.

(3) Where a trade mark and any part or parts thereof are, by virtue
of subsection (§) of section fwenty-six, registered as separate trade
marks in the name of the satne proprietor, they shall be deemed to be,
and shall be registered as, associated trade marks.

(4) Alltradc marks that are, by virtue of subsection (2) of section
twenty-six, registered as a series in one registration shall be deemed
o be, and shall be registered as, associated trade marks.

{5) On application made in. the prescribed manner by the regis-
tered proprietor of two or more trade marks registered as associated
trade marks, the Registrar may dissolve the association as respects
any of them if he is satisfied that there would be no likelihoad of
deception or confusion being caused if that trade mark were used by
another persen in relation to any of the goods in respect of which it
is registered and may amend the register accordingly.

(6) An appes| shall lie from any decision of the Registrar under
this section.

29. Subject to the provisions af this Act, the person for the time  Power of
being entered in the registier as propnetor of a trade mark shall, sub- ;,?f,:‘,?::,rm
ject to any rights appearing from the register to be vested in any other  assign and
person, have power to assign the trade mark and to give effeciua]  B'™ PE6PG6

receipts for any consideration for an assignment thereof,

30. (1) Where a person becomes entitled by assignment or trans-  Reistmtion of
mission to a registered trade mark, he shall make application to the :;zm_
Registrar to register his title, and the Registrar shall, on receipt of sions
the application and on proof of title to his satisfaction, register im
as the proprictor of the trade mark in respect of the goods in respect
of which the assignment or transmission has ¢ffecl, and shall cause
particulars of the assignment or transmission to be entered on the

register.

(2) An appeal shall lie from any decision of the Registrar under
this section.

(3) Except for the purposes of an appeal under this section or of
an application under section thirty-seven, a document or instrument
in respect of which no entry has been made in the regisier in accos-
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(2) Where a trade mark that is registered, or is the subject of an application for
registration, in respect of any goods is identical with another trade mark that is
registered, or is the subject of an appli cation for registration, in the name of the same
proprietor in respect of the same goods or description of goods, or so nearly resembles it
as to be likely to deceive or cause confusion if used by a person other than the
proprietor, the Registrar may at any time require that the trade marks shall be entered on
the register as associated trade marks.

(3)Where a trade mark and any part or parts thereof are, by virtue of subsection (1) of
section twenty-six, registered as separate trade marks in the name of the same
proprietor, they shall be deemed to be, and shall be registered as, associated trade
marks.

(4)All trade marks that are, by virtue of subsection (2) of sectiontwenty-six, registered
as a series in one registration shall be deemed to be, and shall be registered as,
associated trade marks.

(5)On application made in the prescribed manner by the regis tered proprietor of two or
more trade marks registered as associated trade marks, the Registrar may dissolve the
association as respects any of them if he is satisfied that there would be no likelihood of
deception or confusion being caused if that trade mark were used by another person in
relation to any of the goods in respect of which it is registered and may amend the
register accordingly.

(6)An appeal shall lie from any decision of the Registrar under this section.

29. Subject to the provisions of this Act, the person for the time being entered in the
register as proprietor of a trade mark shall, sub ject to any rights appearing from the
register to be vested in any other person, have power to assign the trade mark and to
give effectual receipts for any consideration for an assignment thereof.

Power of registered proprietor to assign and give receipts

30. (I) Where a person becomes entitled by assignment or trans mission to a registered,
trade mark, he shall make application to the Registrar to register his title, and the
Registrar shall, on receiptof the application and on proof of title to his satisfaction,
register him as the proprietor of the trade mark in respect of the goods in respect of
which the assignment or transmission has effect, and shall cause particulars of the
assignment or transmission to be entered on the register.

(2)Aq appeal shall lie from any decision of the Registrar under this section.

(3)Except for the purposes of an appeal under this section or of an application under
section thirty-seven, a document or instrument in respect of which no entry has been
made in the register in accor-

Registration of assignments and transmis sions
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dance with the provisions of subsection (1) shall not be admitted in
evidence in any vourt in proof of the title (0 a trade mark unless the

court otherwise duects.
PARl VII
USE aND NON-TISE
31. (1) Subject to the provisions of section thirty-two, a regis-

tered trade mark may be taken off the register in respect of any of the
goods in respect of which it is registered on application by any per-

* sun aggrieved o the High Court or, at the option of Lhe applicant and

subject to the provisions of section sixty-four, to the Registrar, on the
ground either—

(a) that the trade mark wis registered without any bosra fide
intention on the part of the applicant for registration that it
should be used in relation to those goods by him and that
there has in fact been no bona fide use of the trade mark in
relation to those goods by any proprietor thereof for the
time being up to the date one month before the date of the
application; or

(b) that up to the date one month before the date of the appli-
cation a continuous period of five years or longer elapsed
during which the trade mark was a registered trade mark
and during which there was no bona fide use thereol in
relation to those goods by any proprietor therzof for the
time being:

Provided that {except where the applicant has been permitted
under subsection {2) of section seventeen to regisier an identical or
nearty resemhling trade mark in respect of the goods in question or
where the High Court or the Registrar, as the cage may be, is of opin-
ion that he might properly be permitted 50 to register such a trade
mark), the High Court or the Registrar may refuse an application
made under paragraph (a) or (b) in relation to any goods, if it 18
shown that there has been, before the relevant date or during the rel-
evant period, as the case may he, bona fide use of the irade mark by
any propnelor thereof for (he time being in relation to goods of the
same description. being goods in respect of which the rade murk is
registered.

{2y Where, in relation o any goods in respect of which o wade
ark 1s registered—

(ar)  the matters reterred ton paragraph () of subsection (1} are
shown so far as regards non-use of the trade mark in reta-
tion to goods 10 be sold or otherwise truded n in a particu-
lar place in Zambiu (othcrwisc than for export from
Zanbia} orin relation 10 goods 10 be exported 1o @ particu-
lar market outside Zambia; and
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dance with the provisions of subsection (I) shall not be admitted in evidence in any
court in proof of the title to a trade mark unless the court otherwise directs.

Removal from register and imposition of limitation

PART VII

USE AND NON-USE

31. (I) Subject to the provisions of section thirty-two, a regis tered trade mark may be
taken off the register in respect of any of the goods in respect of which it is registered on
application by any per son aggrieved to the High Court or, at the option of the applicant
and subject to the provisions of section sixty-four, to the Registrar, on the ground either
(a)that the trade mark was registered without any bona fideintention on the part of the
applicant for registration that it should be used in relation to those goods by him and
that there has in fact been no bona fide use of the trade mark in relation to those goods
by any proprietor thereof for the time being up to the date one month before the date of
the application; or

(b)that up to the date one month before the date of the appli cation a continuous period
of five years or longer elapsed during which the trade mark was a registered trade mark
and during which there was no bona fide use thereof in relation to those goods by any
proprietor thereof for the time being:

Provided that (except where the applicant has been permitted under subsection (2) of
section seventeen to register an identical or nearly resembling trade mark in respect of
the goods in question or where the High Court or the Registrar, as the case may be, is of
opin ion that he might properly be permitted so to register such a trade mark), the High
Court or the Registrar may refuse an application made under paragraph (a) or (b) in
relation to any goods, if it is shown that there has been, before the relevant date or
during the rel evant period, as the case may be, bona fide use of the trade mark by any
proprietor thereof for the time being in relation to goods of the same description, being
goods in respect of which the trade mark is registered.

(2) Where. in relation to any goods in respect of which a trade mark is registered

(a)the matters referred to in paragraph (h) of subsection (I) are shown so far as
regards non-use of the trade mark in rela tion to goods to be sold or otherwise traded in
in a particu lar place in Zambia (otherwise than for export from Zambia) or in relation to
goods to be exported to a particu lar market outside Zambia; and
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(b) = person has been permitied under subsection (2) of section
seventeen to register an identical or nearly resembling trade
mark in respect of those goods under a registration extend-
ing to use i relation to goods to be sold or otherwise traded
in in that place (otherwise than for export from Zambia) or
in relation fo goods to be exported to that market or the
High Court or the Registrar is of opinion that he might
properly be permitted so to register such a trade mark;

on apphication by thal person to the High Court or, at the option of
the applicant and subject to the provisions of section sixty-four, to the
Registrar, the Tribunal or the Registrar may impose on the registra-
tion of the first-mentioned trade mark such limitations as the High
Court or the Registrar ¢hinks proper for securing that that registration
shall cease to extend to such use as last aforesaid.

{3) An applicant shall not be entitled to rely for the purposes of
paragraph (b) of subsection (1), or for the purposes of subsection (2},
on any non-use of a trade mark that is shown to have been due to spe-
cial circumstances in the trade and net to any intention not to use or
to abandon the trade mark in relation to the goods tc which the appli-
cation relates.

(As amended by G.N. No. 186 of 1964
and Act No. 17 of 1980)

32, (I} Where a trade mark registered in Part A of the register has ~ Defensive
become so well known as respects any goods in respect of which it f;ﬁ:f};ﬁgi’,";”
has been used that the use thereof in relation to other poods would be  trade marks
likely to be taken as indicating a connection in the course of trade
between those goods and 4 person entitled to use the trade mark in
relation to the first-mentioned goods, then, notwithstanding that the
proprietor registered in respect of the first-mentioned goods does not
use or propose to use that trade mark in relation to those other goeds
and notwithstanding anything in section rhirty-one, the trade mark
may, on the application in writing in the prescribed manner of the
proprietor registered in respect of the first-mentioned goods, be reg- -
istered in Part D of the register in his name in respect of those other
goods as a defensive trade mark and, while so registered, shall not be
liable to be taken off the register in respect of those goods under sec-

tion hirry-one.

{2) The registered proprietor of a trade mark may apply for the
registration theyeof in respect of any goods as a defensive trade mark,
notwithstanding that it is already registered in his name in respect of
those goods otherwise than as a defensive trade mark, or may apply
for the registration thereof in respect of any poods otherwisge than as
a defensive trade mark, notwithstanding that it is already registered
i his name in respect of those goods as a defensive trade mark, in
lieu in each case of the existing registration.
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(b)a person has been permitted under subsection (2) of sectionseventeen to register an
identical or nearly resembling trade mark in respect of those goods under a registration
extend ing to use in relation to goods to be sold or otherwise traded in in that place
(otherwise than for export from Zambia) or in relation to goods to be exported to that
market or the High Court or the Registrar is of opinion that he might properly be
permitted so to register such a trade mark;

on application by that person to the High Court or, at the option of the applicant and
subject to the provisions of section sixty-Jour, to the Registrar, the Tribunal or the
Registrar may impose on the registra tion of the first-mentioned trade mark such
limitations as the High Court or the Registrar thinks proper for securing that that
registration shall cease to extend to such use as last aforesaid.

(3) An applicant shall not be entitled to rely for the purposes of paragraph (b) of
subsection (1), or for the purposes of subsection (2), on any non-use of a trade mark that
is shown to have been due to spe cial circumstances in the trade and not to any intention
not to use or to abandon the trade mark in relation to the goods to which the appli cation
relates.

(As amended by G.N. No. 186 of 1964 and Act No. 17 of 1980)

32. () Where a trade mark registered in Part A of the register has become so well
known as respects any goods in respect of which it has been used that the use thereof in
relation to other goods would be likely to be taken as indicating a connection in the
course of trade between those goods and a person entitled to use the trade mark in
relation to thefirst-mentioned goods, then, notwithstanding that the proprietor registered
in respect of the first-mentioned goods does not use or propose to use that trade mark in
relation to those other goods and notwithstanding anything in section thirty-one, the
trade mark may, on the application in writing in the prescribed manner of the proprietor
registered in respect of thefirst-mentioned goods, be reg istered in Part D of the register
in his name in respect of those other goods as a defensive trade mark and, while so
registered, shall not be liable to be taken off the register in respect of those goods under
sec tion thirty-one.

(2) The registered proprietor of a trade mark may apply for the registration thereof in
respect of any goods as a defensive trade mark, notwithstanding that it is already
registered in his name in respect of those goods otherwise than as a defensive trade
mark, or may apply for the registration thereof in respect of any goods otherwise than as
a defensive trade mark, notwithstanding that it is already registered in his name in
respect of those goods as a defensive trade mark, in lieu in each case of tlie existing
registration.

Defensive registration ofwell-knowntrade marks
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(3} A trade marck rcgistered as ¢ defensive trade mark and rhat
trade mark as atherwise registered in the name ol the same propnietor
shall, notwithstandiny that the respective registrations are in respect
of different goods, be deemied to be, and shail be registercd as, asso-
ciated trade marks.

{4) On appiication by anry person aggrieved to the High Court or,
a1 the option of the applicant and subject 1o the provisions of section
sixty-four, to the Regsirar, lhe registration of a trade mark as a
defensive trade mark may be cancelled on the ground that the
requirements of subsection (1} are no longer satishied in respect of
any goads in respect of which the trade mark is registered in the
name of the same proprietor otherwise than as a delensive rade mark
or may be cancelled as respects any goods in respect of which i is
registered as a defensive trade mark on the ground that there is no
longer any likelihood that the use of the trade mark in relation to
thuse goods would be taken as giving the indication mentiened in
subsection {1 }.

{5) The Registrar may at any time cancel the registration as a
defensive trade mark of a trade mark of which there is no longer any
registration in the name of the same proprietor otherwise than as 3
detensive trade mark.

{6) Except as otherwise expressly provided in this section, the
provisiohs of this Act shall apply in respect of the registration of
trade marks as defensive trade marks and of trade marks so regis-
tered as they apply in other cases, and the provisions of section nine¢
relating to the infringement of a trade mark registered in Part A of the
register shall apply Lo the infringement of any defensive trade mark
registered in terms ot this scction if that registration is valid.

{(Ars areended by Act Ne. 17 of 1380)

33, (1) Subject to the provisions of this section, a person other
than tihe propnctor of a trade mdrk rcglstepcd ll’l either Part A or Pdn

 ——— i

respcct “of all or ‘any of the goode in respect of which lI 1§ rcgmtercd
{otherwise than as a certification or defensive trade mark) and either
with or withoul conditions or restrictions. The use of a trade mark by
a registered vser thereof in relation © goods with which he is con-
nected in the course of trade and in respect of which for the time
being the trade mnark remains registered and he s registered as a reg-

istered nser, bemg use such as 1o comply with any conditions ar
restrictions 1o which his registration is subgecl, ts in this Act referred
to as the “'permitted use™ thereof,

(2) The permitted use of a tade mark shall be deemed to be usc
by Lhe proprietor thereof and shall be deemed not to be use by a per-
son other thun the propnetor for the purposes of secuon rhirty-one
and for ary other purpose for which such uvse 1s matenal under this
Act or at common law.
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(3)A trade mark registered as a defensive trade mark and that trade mark as otherwise
registered in the name of the same proprietor shall, notwithstanding that the respective
registrations are in respect of different goods, be deemed to be, and shall be registered
as, asso ciated trade marks.

(4)On application by any person aggrieved to the High Court or, at the option of the
applicant and subject to the provisions of section sixty-four,to the Registrar, the
registration of a trade mark as a defensive trade mark may be cancelled on the ground
that the requirements of subsection (I) are no longer satisfied in respect of any goods in
respect of which the trade mark is registered in the name of the same proprietor
otherwise than as a defensive trade mark or may be cancelled as respects any goods in
respect of which it is registered as a defensive trade mark on the ground that there is no
longer any likelihood that the use of the trade mark in relation to those goods would be
taken as giving the indication mentioned in subsection (I).

(5)The Registrar may at any time cancel the registration as a defensive trade mark of a
trade mark of which there is no longer any registration in the name of the same
proprietor otherwise than as a defensive trade mark.

(6)Except as otherwise expressly provided in this section, the provisions of this Act
shall apply in respect of the registration of trade marks as defensive trade marks and of
trade marks so regis tered as they apply in other cases, and the provisions of
section nine relating to the infringement of a trade mark registered in Part A of the
register shall apply to the infringement of any defensive trade mark registered in terms
of this section if that registration is valid.

(As amended by Act No. 17 of 1980)

33. (1) Subject to the provisions of this' section, a person other than the proprietor of a
trade mark registered in eith~!...p~I1 A orf~~I-tlt~J~g!S~~! may Dbe regJstered-as-
i'registered user thereof in

respect of all or any of the goods in respect of which it is registered (otherwise than as a
certification or defensive trade mark) and either with or without conditions or
restrictions. The wuse of a !'ade~'l(~by a registered wuser thereof in
relation to ~ood~with which he is con nected in the course of trade and in respect of
which for the time being the Ead~_J!larkremains registered and he is registered as a reg
istered user, being use such as to comply with any conditions or restrictions to which his
registration is subject, is in this Act referred to as the "permitted use" thereof.

(2) The permitted use of a !.l:ade__J!l~ shall be deemed to be use by the proprietor
thereof and shall be deemed not to be use by a per son other than the proprietor for the
purposes of section thirty-one and for any other purpose for which such use is material
under this Act or at common law.
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{3} Subject to any agreement subsisting between the -parties, a
registered user of a trade mark shall be entitled to call upon the pro-
prietor thereof 10 take proceedings to prevent infringement thereof
and, if the proprietor refuses or neglects to do so within two months
afier being so called upan, the registered user may institute proceed-
ings for infringement in his own name as if he were the proprietor,
making the proprietor a defendant, A proprieter so added as defen-
dant shall not be liable for any costs unless he enters an appearance
and takes part in the proceedings.

(4) Where it is proposed that a person should be registered as a
registered user of a trade mark, the proprietor and the proposed reg-
istered user must apply in writing to the Registrar in the prescribed
mantier and must furmish him with an affidavit or a solemn declara-
tion mede by the proprictor of by some person authorised to act on
his behalf and approved by the Registrar—

{a) giving particulars of the relationship existing or proposed
between the proprietor and the proposed registered user,
including particulars showing the degree of control by the
proprietor over the permitted use which their relationship
“will confer and whether it is a term of their relationship that
the proposed registered user shali be the sole registercd
user or that there shall be any other restriction as to persons
for whose registration as registered users application may
be made;

(b) stating the goods in respect of which registration is pro-
posed;

{(c) stating any conditions or restrictions proposed with respect
to the characteristics of the goods_to the mode or place of
permitted use or to any other matter; and

() stating whether the permitted use is to be for a period or
without limit of period and, if for a period, the duration
thereof;

and with such further documents, information or evidence as may be
required under the regulations or by the Registrar.

(5) When the requirements of subsection {4) have been complied
with, if the Registrar, after considering the information fumished (o
him under that subsection, is satisfied that in all the circumstances
the use of the trade mark in relation to the proposed goods or any of
them by the proposed registered user, subject to any conditions or
restrictions which the Repistrar thinks proper, would not be contrary
to the public interest, the Registrar may register the proposed regis-
tered user as a vegistered user in respect of the goods as to which he
is so satisfied subject as aforesaid.

{6} The Registrar shall refuse an application under the foregoing
provisions of this section if it appears to him that the grant thereof
would tead to facilitate trafficking in a trade mark,
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(3)Subject to any agreement subsisting between the parties, a registered user of a trade
mark shall be entitled to call upon the pro prietor thereof to take proceedings to prevent
infringement thereof and, if the proprietor refuses or neglects to do so within two
months after being so called upon, the registered user may institute proceed ings for
infringement in his own name as if he were the proprietor, making the proprietor a
defendant. A proprietor so added as defen dant shall not be liable for any costs unless he
enters an appearance and takes part in the proceedings.

(4)Where it is proposed that a person should be registered as a registered user
of ~Jr~d.eJ!larJc.. the proprietor and the proposed reg istered user must apply in
writing to the Registrar in the prescribed manner and must furnish him with an affidavit
or a solemn declara tion made by the proprietor or by some person authorised to act on
his behalf and approved by the Registrar

(a)giving particulars of the relationship existing or proposed between the proprietor and
the proposed registered user, including particulars showing the degree of control by the
proprietor over the permitted use which their relationship will confer and whether it is a
term of their relationship that the ‘proposed registered user shall be the sole registered
user or that there shall be any other restriction as to persons for whose registration as
registered users application may be made;

(b)stating the,goods in respect of which registration is pro posed;

(c)stating any conditions or restrictions proposed with respect to the characteristics of
the..goods.ro the mode or place of permitted use or to any other matter; and

(d)stating whether the permitted use is to be for a period or without limit of period and,
if for a period, the duration thereof;

and with such further documents, information or evidence as may be required under the
regulations or by the Registrar.

(5) When the requirements of subsection (4) have been complied with, if the Registrar,
after considering the information furnished to him under that subsection, is satisfied that
in all the circumstances

the use of the trade marK1I!.~~!~p()~J.QJb.e'pro1?Q~¢.,go¢s .Q!..~Y _of

them by the proposed registered user, subject to any conditions or restrictions which the
Registrar thinks proper, would not be contrary to the public interest, the Registrar may
register the proposed regis tered user as a registered user in respect of the goQds..as to
which he is so satisfied subject as aforesaid.

(6) The Registrar shall refuse an application under the foregoing

provisions of this section if it appears to him that the grant thereof would tend to

facilitate trafficking in a----trade._._mark-"". -
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{7) The Registrar shall. if so required by an applicant. 1ake steps
for securing that information given for the purposes of an application
under the foregoing provisions of this section (other than matter
entered in the register) is not disclosed to rivals in trade.

(8) Without prejudice (o the provisions of section thirry-seven, the
registration of a person as a regisiered user—

(¢} may be vaned by the Registrar «s repards the_poods in
respect of which or any conditions or restrictions subject (o
which it has effect, on the application in writing in the pre-
scnbed munner of the registered proprietor of the trade
mark to which the registration relates;

{h) may be cancelled by the Registrar on the application in
writing in the prescribed manner of the registered propri-
etor or of the registered user or of any other registered user
of the trade mark: or

{c) may be cancelied by the Registrar on the application i
wriling in the prescribed manner of any person on any of
the fotlowing grounds, that is to say:

{1} that the registered user has used the trade mark oth-
erwisc than by way of the permitted use or in such
4 way as 1o cause or to be likely to cause deception
or confusion;

(1i1) that the propneter or the registered user misrepre-
sented or {ailed 10 disclose some fact material to the
applicatinn for the registration or that the circum-
stances have matenallv changed since the date of
the registration;

{i11) that the registration ought not to have been effectled,
having regard 10 rights vested tn the applicant by
virtue of a contract in the performance of which he
is interesied.

(9) Provision shall be made by regulations Jor the notification of
the registratior of 2 person as a registered user to any other regisiered
user of the trade mark, and for the notfication of an application
under subsection (8} 1 the registered proprietor and each registered
user (not betny the applicant) of the trude mark. and for giving to the
upphicant on such an application. and ta all persons to whom such an
application is rotified and who intervene in the proceedings in accor-
dance with the regulations, an opportunity of being heurd.

(10) The Registriar may at any lime cancel the registration of &
person as d registered user of wtrade mark in respect of any goods in
respect of which the trade murk is no longer registered.

{11} An appeai shall lie ftorn any decision of the Registrar under
this section.
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(7)The Registrar shall. if so required by an applicant. take steps for securing that
information given for the purposes of an application under the foregoing provisions of
this section (other than matter entered in the register) is riot disclosed to rivals in trade.
(8)Without prejudice to the provisions of section thirty-seven, the registration of a
person as a registered user

(@may be varied by the Registrar as regards .the ~in respect of which or any
conditions or restrictions subject to which it has effect, on the application in writing in
the pre scribed manner of the registered proprietor of ~he ~rade ~to which the
registratiori relates;

(b)may be cancelled by the Registrar on the application in writing in the prescribed
manner of the registered propri etor or of the registered user or of any other registered
user of thetmeJ~_!1.:1 a.r~: or

(c)may be cancelled by the Registrar on the application in writing in the prescribed
manner of any person on any of the following grounds. that is to say:

()that the registered user has used thkintde.Jllar.k oth erwise than by way of the
permitted use or in such a way as to cause or to be likely to cause deception or
confusion;

(ii)that the proprietor or the registered user misrepre sented or failed to disclose some
fact material to the application for the registration or that the circum stances have
materially changed since the date of the registration;

(iii)that the registration ought not to have been effected, having regard to rights vested
in the applicant by virtue of a contract in the performance of which he is interested.
(9)Provision shall be made by regulations for the notification of the registration of a
person as a registered user to any other registered

user of ~ JUI.P~__rn_ark, and for the notification of an application under subsection
(8) to the registered proprietor and each registered user (not being the applicant)
of t~~mark. and for giving to the applicant on such an application. and to all persons to
whom such an application is notified and who intervene in the proceedings in accor
dance with the regulations. an opportunity of being heard.

(10) The Registrar may at any time cancel the registration of a person as a registered
user of 'lrade mill"~ Jp_respect of any goods. in r~~<;pect of which the trade mark is
no longer registered. ----- :

( 1) An appeal shall lie from any decision of the Registrar under this section.
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(12) Where a person is registered as a registered user of a trade
mark on an application made within one year from the commence-
ment of this Act, subsectian (2) shail have effect in relation to any
previous use in the former Protectorate of Northern Rhodesia
{whether befare or after the commencement of this Act) of the trade
mark by that person, being use in relation to the goods in respect of
which he is registered and, where he is registered subject to condi-
tions or restricions, being use such as ta comply substantially there-
with, as if such previous use had been permitted use.

{13) Nothing in this secticn shall confer on a registered user of a
trade mark any assignable or transmissible right to the use thereof.

{As amended by S.1. No. 175 of 1965)

34. (1) No application fur the registraion of a trade mark in 1”{0“?_:;3‘1 e
tespect of any goods shall he refused, nor shal} permission for such by comoration

registration be withheld, on on the ground onty that it appears that the to be consti-
applicant does not use or propose to use the trade mark— tuted, &tc,

{a) if the Registrar is satisfied that a body corﬁomtc is about to
be constituted and that the applicant intends ta assign the
trade matk to the corporation with a view to the use thereof

in relation to_those goods by the corporatlou, or

{»)} if the application is accompanied by an applmdtlon for the
registration of a person as a registered user of the trade
mark and the Regisirar is satisfied that the proprietor
intends it to be used by that person in relation to those
goods and the Registrar is also satisfied that that person
will be registered as a registered user thereof immediately
after the registration of the trade. mark.

(2) The provisions of section thirty-one shall have effect in rela-
tion to a trade matk registered under the power conferred by subsec-
tion {1) as if for the reference in_paragraph (g} of subsection (1) of
section thirty-one to intention on the part of an applicant for regis-
tration that 2 frade mark should be used by him, there were substi-
tuted a reference to intention on his part that it should be used by the
corporation or registered user concerned.

(3) Where 3 trade mark is registered inzespect of any speds under
the power conferred by subsection (]} in the name of an applicant
who relies on intention to assign to a corporation as aforesaid, then,
uniess within such peniod as may be prescribed or within such fur-
ther period not exceeding six months as the Registrar may on appli-
cation being made to him in the prescribed manner allow, the corpo-
ration has been registered as the proprictor of the trade mark in

t of-those_goods, the registration shall cease to have effect in
respect thereof at the expiration of that period, and the Registrar shall
amend the tegister accordingly.
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(12)Where a person is registered as a registered user of a trade mark on an application
made within one year from the commence ment of this Act, subsection (2) shall have
effect in relation to any previous use in the former Protectorate of Northern Rhodesia
(whether before or after the commencement of this Act) of the trade mark by that
person, being use in relation to the goods in respect of which he is registered and, where
he is registered subject to condi tions or restrictions, being use such as to comply
substantially there with, as if such previous use had been permitted use.

(13)Nothing in this section shall confer on a registered user of~. ~ademark any
assignable or transmissible right to the use thereof.

(As amended by S./. No. 175 of 1965)

34. (1) No application for the registration of a trade
mark Inr~~ect..Q.~I'Y.&.<?Q.<!t.l.hall @ refused, nor shall permission for such
registration be withheld, on the ground only that it appears that the

applicant does not use or propose t().!lseth~_tr.~Qe.J:Lli:I'Je-

(a)if the Registrar is satisfied that a body corporate is about to be constituted and that
the applicant intends to assign the

~~~~JP.~~to the corporation with a view to the use thereof
~113~J.3!iQn..tQJhQse.gooQ8by the corporation; or

(b)if the application is accompanied by an application for the

registration of a person as a registered user of th.e trade mark and the Registrar is
satisfied that the proprietor intends it to be used by that

person will be registered as a registered user thereof immediately after the registration
of the trade.mark,

(2)The provisions of section thirty-one shall have effect in rela tion to a tradS' mark
registered under the power conferred by subsec tion (1)-;sif for the reference in
paragraph (0) gf subsection (1) of section thirty-oneto intention on the part of an
applicant for regis tration that a trad" mark. should be used by him, there were substi
tuted a reference to intention on his part that it should be used by the corporation or
registered user concerned.

(3)Where  Lflil'lell]'tk is .tegiS!~!.ct.Q.1Jl.re§8.p.$~ of anv fWOdsunder the power
conferred by subsection (I) in the name of an applicant

who relies on intention to assign to a corporation as aforesaid, then, unless within such
period as may be prescribed or within such fur ther period not exceeding six months as
the Registrar may on appli cation being made to him in the prescribed manner allow, the
corpo ration has been registered as the proprietor of the trade
mark. ill r~tDf..jJ)Qse goo~ the registration shall cease to have effect in respect thereof
at the expiration of that period, and the Registrar shall amend the register accordingly.
Proposed use of trade markby corporation to be consti tuted. etc.
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{4) An appeal shall lie from any decision of the Registrar under
this section.

35. () Where under the provisions of this Act usc ol 4 registered
lrade mark 1S n,quu‘cd 10 be proved for any purpose, the Registrar, or
the High Court in the event of an appeal from a dccision of the

- Registrar, may, il and so far as the Registrar or the High Court thinks

right, accept use of an associated yegistercd trade mark. or of the
trade mark with additions or alterations not ‘substantiaily affecl:ng its
:dcntll) as an equivalent for the use required to be proved.

(2) The use of the whole of « registered trade mark shiall, for the
purposes of this Act, be deemed to be also & use of any registered
trade imark. being A part thereof, registered in the name of the same

proprietor by virtue of subsection (1) of section twenty-six.

36. The application in Zambia of a trade mark to goods to be
exparted from Zambia and any other act done in Zambia in relation
ta gouds 10 be so exported which, if done in relation Lo goods to be
sald or otherwise traded n in Zambia, would constitute use of a trade
mark therein shall be deemed to constitute use of the trade mark in
relation to those goods for any purpase for 'which such use 1s material
urdler this Act or at common Jaw.

{(As amended by G.N. No. 186 of 1964
and Act No. 17 of 1980).

PART VIII
RECTIFICATION AND CORRECTION OF THE REGISTER

37. (1} Any person aggricved by the non-insertion in or oinission
from the register of any entry, or by any entry made it the register
without sufficicnt cause, or by any entry wrongly rcmmmng on the
regisler, or by any error or defect in any entry in the register, may
apply in the prescribed manner to the High Court or, at the option of
the applicant and subject to the provisions of section sixty-four, to the
Registrar, and the High Court or the Registrar may make such order
for making., expunging or varying the entey as the High Court or the
Registrar may think fit.

(2) “The High Court or the Regisuar may in any procecding under
this secuon decide any guestion that it may be necessary or expeds
ent to decide in connection with the rectification of the register.

(3) In vase of fraud in the registrabfion, asstgnmen: or iransmission
of a registered trade mark, the Registrar may himseif apply to the
High Court under the provisions of this section.

(13 Any order ol the High Courl rectifying the repisier shabl direct
that notice of the rechification shall be served tn the prescribed man-
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Use of one of associated or substantially identical trade marks equiva len! to use of
another

Use of trade mark forexport trade

(4) An appeal shall lie from any decision of the Registrar under this section.

35. (I) Where under the provisions of this Act use of a registered trade mark is required
to be proved for any purpose, the Registrar, or the High Court in the event of an appeal
from a decision of the

. Registrar, may, if and so far as the Registrar or the High Court thinks right, accept use
of an ~~~Q~(?!.~9_registered trade m'llk, or of thelr~e.m¥}c with additions or
alterations noi"substantlaliyaffecting its identity, as an equivalent for the use required to
be proved.

(2) The use of the whole of a registered ~"m51~~ shall, for the purposes of this Act, be
deemed to be also a use of any registered trade mark, being a part thereof, registered in
the name of the same proprietor by virtue of subsection (1) of section twenty-six.

36. The application' in Zambia of a trade mark to goods to be exported from Zambia and
any other act done in Zambia in relation to goods to be so exported which, if done in
relation to goods to be sold or otherwise traded in in Zambia, would constitute use of a
trade mark therein shall be deemed to constitute use of the trade mark in relation to
those goods for any purpose forwhich such use is material under this Act or at common
law.

(As amended by G.N. No. 186 of 1964 and Act No. 17 of 1980).

PART VIII

General power 10rectify entries in register

RECTIFICATION AND CORRECTION OF THE REGISTER

37. (I) Any person aggrieved by the non-insertion in or omission fm!1}the register of
any entry, or by any entry made in the register

without sufficient cause, or by any entry wrongly remaining on the register, or by any
error or defect in any entry in the register, may apply in the prescribed manner to the
High Court or, at the option of the applicant and subject to the provisions of
section sixty-four, to the Registrar, and the High Court or the Registrar may make such
order for making. expunging or varying the entry as the High Court or the Registrar
may think til.

(2) The High Court or the Registrar may in any proceeding under this section decide
any question that it may be necessary or expedi ent to decide in connection with the
rectification of the register.

0) In case of fraud in the registration, assignment or transmission of a registered
trade mar~, the Registrar may himself apply to the High Court under the provisions of
this section.

(4) Any order of the High Court rectifying the register shall direct that notice of the
rectification shall be served in the prescribed man
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ner on the Registrar, and the Registrar shall on receipt of the notice
rectify the register accordingly.

(5) The power 1o rectify the register conferred by this section shall
include power to remove a registration in Part A of the register to
Part B.

{(As amended by Act No. 17 of 1980)

38. On application by any person aggrieved to the Tribunal or, at  Power to
the option of the applicant and subject 0 the provisions of section  JRTER
sixty-four, 10 the Registrar or on application by the Registrar to the  ton for breach
High Court, the High Court, of the Registrar may make such orderas  °f condition
the High Court or the Registrar may think fit for expunging or vary-
ing the registration of a trade mark on the ground of any contraven-
tion of or failurc to observe a condition entered on the register in

relation thereto.
(As amended by Act No. 17 of 1980)

39. (1) The Registrar may, on request made in the prescribed Cooection of
manner by the registered proprietor— : : register

(@) correct any error in the name, address or description of the
registered proprietor of a_trade mark;

{¥) "enter any change in the name, address or description of the
person who is registered as proprietor of a trade mark;

{¢) cancel the entry of a tradcmatk cn the register:

(d) strike out any goods or classes of goods from those in
respect of which g_trade mark is registered; or

{e) enter a disclaimer or memorandum relating te a trade mark
which does not in any way extend the rights given by the
existing registration of the tradc mark.

(2) The Registrar may, on request made in the prescnibed manner
by a registered user of a wagde mark, correct any error or enter any
change in the name, address or description of the repistered vser.-

{3) An appeal shall lie from any decision of the Registrar under
this section.

40. (1) The registered proprietor of a trade mark may apply in the . Alteration of
prescribed manner to- the Registrar for feave to add to or alter the ayooes,
trade mark in any manner not substantially affecting the identity
thereof, and the Registrar may refuse leave or may grant it on such

terms and subject t¢ such limitations as he may think fit.

(2) The Registrar may direct that an application under this section
shall be advertised in the prescribed manner in any case where it
appears to him that it is expedient so to do, and where he does so, if
within the prescribed time [rom the date of the advertisement any
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ner on the Registrar, and the Registrar shall on receipt of the notice rectify the register
accordingly.

(5) The power to rectify the register conferred by this section shall include power to
remove a registration in Part A of the register to

Part B.

(As amended by Act No. 17 of 1980)

38. On application by any person aggrieved to the Tribunal or, at the option of the
applicant and subject to the provisions of sectionsixty-four, to the Registrar or on
application by the Registrar to the High Court, the High Court, or the Registrar may
make such order as the High Court or the Registrar may think fit for expunging or vary
ing the registration of a ~rade mark on the ground of any contraven tion of or failure to
observe a condition entered on the register in relation thereto.

(As amended by Act No. 17 of 1980)

39. (1) The Registrar may, on request made in the prescribed manner by the registered
proprietor- '

(a)correct any error in the name, address or description of the registered proprietor Qf. a
trade m<g..k.;

(b)enter any change in the name, address or description of the person who is registered
as proprietor of a trad~.ma.rk;

(c)cancel the entry of-a trl!Q"e.,mar.k on the register;

:(d) strike out any goods or classes of goods from those in respect of
which ~1k.JJ1JU'k. is registered; or

Power to expunge or vary registra tion for breach of condition

Correction of

register

(e)enter a disclaimer or memorandum relating to ~ trade mark which does not in any
way extend the rights given by the existing registration of th.~_ trade mark,

(2)The Registrar may, on request made in the prescribed manner by a registered user of
a trade mark, correct any error or enter any change in the name, address or description
of the registered user.'

(3)An appeal shall lie from any decision of the Registrar under this section.

40. (1) The registered proprietor of a.JrJ.!,Q~..mm:k may apply in the prescribed
manner to the Registrar for leave to add to or alter the 1lade mark in any manner not
substantially affecting the Identity thereof, and the Registrar may refuse leave or may
grant it on such terms and subject to such limitations as he may think fit.

(2) The Registrar may direct that an application under this section shall be advertised in
the prescribed manner in any case where it appears to him that it is expedient so to do,
and where he does so, if within the prescribed time from the date of the advertisement
any

. t\Iteration of registered trade mark
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person gives notice to the Registrar in the prescribed manner of
opposition to the application, the Registrar shall. after hearing the
parties if so required, decide the matter.

(3) An appeal shali lic from any decision of the Regisurar under
this section.

{4) Where leave as aforesaid is granted, the trade mark as altered
shall be advertised by the propnetor in the prescribed manner, unless
it has already been advertised, in the form to which it has Leen
altered, tn an advertisement under subsection (2).

Adapration of 41. (1) The Minister may from time to time make such regulations,
cnlaes in . . 5

CRaTer prescribe snch forms and generailly do such things as may be expedi-
umended or cnt, for empowenng the Regastrar to amend the register, whether by
;}'ﬂ’:{ﬁ'ﬁ:ﬂml making or expunging or varying entries therein, so far as may be req-
wf 2ois uisite for the purpose of adapting the des:gnanon therein of the > goods

dnv amendcd or substituted classification that may be prescnbed

{2) The Registrar shall not, tn exercise of any power conferred on
him for the puspose aforesaid, make any amendment of the register
that would have the effect of adding any goods or classes of yoods to
those in respect of which a trade mark is regisiered (whether in one or
more clisses) munemalely before the amendment is to be made or of
ante-dating the registration of a trade mark 1n respect of any goods:

Provided that this subsection shall not have effect in relation to
guods as to which the Registrar is satisfied that compliance with this
subsection tn relation thereto would involve undue complexity and
that the addition or ante-dating, #s the cuse may be, would not affect
any snbstantial quantily of goods and would not substantially preju-
dice the rights of any person.

(3) A proposal for the amendment of the register tor the purpose
aforesaid shall be notified to the repistered proprictor of that trade

__mark affected, shall be subjecl to appeal by the regisiered proprietor
to the High Court shall be advertised hy the proprietor with any mod-
ifications, and may be opposed before the Registrar by uny person
ageneved on the ground tha the proposed amendment contravenes
the provisions of subsection (2), and an appeal shall lie from any
decision of the Registrar on any such opposition.

PART IX
CERTIFICATION TrADE MARKS
Certification 42. (1) A mark adapted in relation (0 any goods to disunguish in

K-k the course of trade goods certified by any person in respect of origin,
material, mode of manufacture, guality, accuracy or other chauracter-
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Adaptation of entries in rezister to amended or substituted classification of goods

person gives notice to the Registrar in the prescribed manner of opposition to the
application, the Registrar shall, after hearing the parties if so required, decide the matter.
(3)An appeal shalllie from any decision of the Registrar under this section.

(4)Where leave as aforesaid is granted, the trade mark as altered shall be advertised by
the proprietor in the prescribed manner, unless it has already been advertised, in the
fonn to which it has been altered, in an advertisement under subsection (2).

41. (1) The Minister may from time to time make such regulations, prescribe such forms
and generally do such things as may be expedi ent, for empowering the Registrar to
amend the register, whether by making or expunging or varying entries therein, so far as
may be req uisite for the purpose of adapting the designation therein of the~~od~_
~0~_c-',!sses of g~C?c:ls in respect of which ~,!'1~ks are registered to any amended or
substituted classification that may be prescribed.

(2) The Registrar shall not, in exercise of any power conferred on him for the purpose
aforesaid, make any amendment of the register that would have the effect of
adding ~n.YJ1!0ods or classes of goo~to thosein~sp~c;;tQt.Yv.~~..I:l-a tr~e~!. is
registered (whether in one or more classes) immediately before the amendment is to be
made or of

ante-dating the registration of a trade mark--in respect _of any-goods:

Provided that this subsection shall not have effect in relation to goods as to which the
Registrar is satisfied that compliance with this

-subsection in relation thereto would involve undue complexity and that the addition
or ante-dating, as the case may be, would not affect

any substantial quantit)' of goods and would not substantially preju dice the rights of
any person.---~

(3) A proposal for the amendment of the register for the purpose aforesaid shall be
notified to the registered proprietor of that trade

--ilI¥k affected, shall be subject to appeal by the registered proprietor to the High Court
shall be advertised by the proprietor with any mod ifications, and may be opposed
before the Registrar by any person aggrieved on the ground that the proposed
amendment contravenes the provisions of subsection (2), and an appeal shall lie from
any decision of the Registrar on any such opposition.

Certification

trade marks

PART IX

CERTIFICATION TRADE MARKS

42. (1) A mark adapted in relation to any goods to distinguish in the course of trade
goods certified by any person in respect of origin, material, mode of manufacture,
quality, accuracy or other character
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istic from goods not so certified shall be registrable as a certification
trade mark in Par. C of the register in respect of those goods in the
name, &s proprietor thereof, of that person:

Provided that a mark shall not be s¢ registrable in the name of a
person whe carries on a trade in goods of the kind certified.

(2} In determining whether a mark is adapted 1o distinguish as
aforesaid, the Registrar, or the High Court in the event of an appeal
from a decision of the Registrar, may have regard to the extent 1o
which—

(@} the mark is inherently adapted to distinguish as aforesaid in
refation to the goods in question; and

(5} by reason of the use of the mark or of any other circum-
stances, the mark is in fact adapted to distinguish as afore-
said in relation to the goods in question.

(3} Subject to the provisions of subsections (4) to {6) and of sec-
tions awelve and thirteen, the registration of a person as proprietor of
a certification trade mark in respect of any goods shali, if valid, give.
te that person the exclusive right to the use of the trade mark in rela-
tion to those goods, and, without prejudice to the generality of the
foregoing words, that right shall be deemed to be infringed by any
person wWho, not being the proprietor of the trade mark or a person
authorised by him under the regulations m that behalf using it in
accordance therewith, uses a mark identical with it or so nearly
resembling it as to be likely to deceive or cause confusion in the
course of trade in relation to any goods in respect of which it is reg-
istered and in such manner as to render the use of the mark likely to
be taken either—

(g) as being use as a trade mark; or

(b) in acase in which the us¢ is upen the goeds or in physical
relation thereto or in an advertising circular or other adver-
tisement issued to the public, as importing a reference to
some person having the right either as proprietor or by his
anthorisation under the relevant regalations 10 use the trade
mark or to gaads certified by the proprietor.

(4) The right to the use of a certification trade mark given by reg-
istration as aforesaid shall be subject to any conditions or limitations
entered on the register and shall not be deemed to be infringed by the
use of any such mark as aforesaid in any mode, in relation to goods
to be sold or otherwise traded in in any place, in relation to goods to
be exported to any market or in any cther circumstances to which,
having regard to any such limitatbons, the registration does not extend.

(5) The right to the use of a certification trade mark given by reg-
istration as aforesaid shall not be deemed to be infringed by the use
of any such mark as aforesaid by any person—
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istic from goods not so certified shall be registrable as a certification trade mark in Part
C of the register in respect of those goods in the name, as proprietor thereof, of that
person:

Provided that a mark shall not be so registrable in the name of a person who carries on a
trade in goods of the kind certified.

(2)In determining whether a mark is adapted to distinguish as aforesaid, the Registrar,
or the High Court in the event of an appeal from a decision of the Registrar, may have
regard to the extent to which

(a)the mark is inherently adapted to distinguish as aforesaid in relation to the goods in
question; and

(b)by reason of the use of the mark or of any other circum stances, the mark is in fact
adapted to distinguish as afore said in relation to the goods in question.

(3)Subject to the provisions of subsections (4) to (6) and of sec

tions twelve and thirteen, the registration of a person as proprietor of a certification
trade mark in respect of any goods shall, if valid, give. to that person the exclusive right
to the use of the trade mark in rela tion to those goods, and, without prejudice to the
generality of the foregoing words, that right shall be deemed to be infringed by any
person who, not being the proprietor of the trade mark or a person authorised by him
under the regulations in that behalf using it in accordance therewith, uses a mark
identical with it or so nearly resembling it as to be likely to deceive or cause confusion
in the course of trade in relation to any goods in respect of which it is reg istered and in
such manner as to render the use of the mark likely to be taken either

(a)as being use as a trade mark; or

(b)in a case in which the use is upon the goods or in physical relation thereto or in an
advertising circular or other adver tisement issued to the public, as importing a reference
to some person having the right either as proprietor or by his authorisation under the
relevant regulations to use the trade mark or to goods certified by the proprietor.

(4)The right to the use of a certification trade mark given by reg istration as aforesaid
shall be subject to any conditions or limitations entered on the register and shall not be
deemed to be infringed by the use of any such mark as aforesaid in any
mode, in relation to goods

to be sold or otherwise traded in in any place; in relation to goods to beexported to any
market or in any other circumstances to which, having regard to any such limitations,
the registration does not extend.

(5) The right to the use of a certification trade mark given by reg istration as aforesaid
shall not be deemed to be infringed by the use of any such mark as aforesaid by any
person
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{a) inrelation lo goods certified by the proprieter of the trade
mark if, as to those goocds or a bulk of which they form part,
the proprictor or another in accordance with his authorisa-
tion under the relevant regufatuons hus applied the trade
mark and has not subscquently removed or obliterated it or
the proprietor has at any time expressly ar impliedly con-
sented Lo the use of the trade mark; or

{b) in relation to goods adapted to form part of or to be acces-
sory to other goods in relation to which the trade mark has
been used without infringement of the right given as afogre-
said or might for the time being be so uscd, if the use of the
mark 1s réeasonably necessary in order to indicate that the
goods are so adapted and neither the purpose nor the effect
of the use of the mark is to indicate otherwise than in accor-
dance with the fact that the poads are certified by the pro-
pnctor:

Provided that paragraph (a) shall not have effect in the casc of use
consisting of the application of any such mark as aforesaid to any
goods, notwithstanding that they are such goods as are mentioned in
that paragraph, if such application ts contrary (o the relevant regula-
tions.

{6) Where a certification trade murk is one of two or more regis-
tered trade marks that are identical or nearly resemble each other, the
use of any of those trade marks in exercise of the right to the usc of
that trade mark given by rcgistration shall not be deemced to be an
infringement of the right so given te the vse of any other of those

rrade marks.

(7) There shall be deposited at the Trade Marks Office 1n respect
of every trade mark registered under this section regulations
approved by the Registrar for governing the use thereof, which shall
includc provisions as to the cases in which the proprietor is to certify

. goads and to authorise the use of the trade mark and may contain any
other provisions that the Registrar may require or permit to be
inserted therein (including provisions confeming a right of appeal o
the Registrar against any refusal ol the propnietor to certify goods or
o authorise the use of the frade mark in accordance with the regulu-
tions). Regutations so deposited shall be open 1o inspection in like
manner as the regisler.

{8) A centification trade mark shail not be assignable or transmis-
sible otherwise than wilh the consceat of the Registrar.

(9) The provisions of the Schedule shull have effect with respect
to the registration of a mark under this section and to marks 5o reg-
istered.

(10) [n this section, “peson’™ includes the Mingsier responsible tor
the admiqistration of any Ministry or Govermment departinent which
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(a)in relation to goods certified by the proprietor of the trade mark if, as to those goods
or a bulk of which they form part. the proprietor or another in accordance with his
authorisa tion under the relevant regulations has applied the trade mark and has not
subsequently removed or obliterated it or the proprietor has at any time expressly or
impliedly con sented to the use of the trade mark; or

(b)in relation to goods adapted to form part of or to be acces sory to other goods in
relation to which the trade mark has been used without infringement of the right given
as afore said or might for the time being be so used, if the use of the mark is reasonably
necessary in order to indicate that the goods are so adapted and neither the purpose nor
the effect of the use of the mark is to indicate otherwise than in accor dance with the
fact that the goods are certified by the pro prietor:

Provided that paragraph Co) shall not have effect in the case of use consisting of the
application of any such mark as aforesaid to any goods, notwithstanding that they are
such goods as are mentioned in that paragraph, if such application is contrary to the
relevant regula tions.

(6) Where a certification trade mark is one of two or more regis tered trade marks that
are identical or nearly resemble each other, the use of any of those trade marks in
exercise of the right to the use of that trade mark given by registration shall not be
deemed to be an infringement of the right so given to the use of any other of those trade
marks.

(7) There shall be deposited at the Trade Marks Office in respect of every trade mark
registered under this section regulations approved by the Registrar for governing the use
thereof, which shall include provisions as to the cases in which the proprietor is to
certify

.goods and to authorise the use of the trade mark and may contain any other provisions
that the Registrar may require or permit to be inserted therein (including provisions
conferring a right of appeal to the Registrar against any refusal of the proprietor to
certify goods or to authorise the use of the trade mark in accordance with the regula
tions). Regulations so deposited shall be open to inspection in like manner as the
register.

(8)A certification trade mark shall not be assignable or transmis sible otherwise than
with the consent of the Registrar.

(9)The provisions of the Schedule shall have effect with respect to the registration of a
mark under this section and to marks so reg istered.

(10) In this section, "person includes the Minister responsible for the administration of
any Ministry or Government department which
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has been authorised or established to certify goods in respect of oni-
gin, material, mode of manufacture, quality, accuracy or other char-
acteristic.

(11) Marks which, immediately before the commencement of this
Act, were registered under the Registration of Trade Marks Act,
Chapter 207 of the 1957 Edition of the Laws, as certification trade
marks shail be deemed to be registered as certification trade marks in
Part C of the register.

(As amended by G.N. No. 186 of 1964
and Act No. 17 of 1980)

PART X

FuUNCTIONS oF REGISTRAR IN RELATION TO {CERTAIN
EVIDENCE, DOCUMENTS AND POWERS

43. (1) The power to give to a person who proposes to apply for gﬂ_iminary
the registration of 2 trade mark in Part A or Part B of the register Regif,:f,s &
adyice as to whether the frade mark appears to the Registrar prima  dislinctiveness
facie o be inherently adapted to distinguish or capable of distin-
_guishing, as the case may be, shall be a function of the Registrar

under this Act.

(2) Any such person who is desirous of cbtaining such advice
must make application to the Registrar therefor in the prescribed
manner.

{(3) If on application for the registration of a trade mark as to
which the Registrar has given advice as aforesaid in the affirmative,
made within three months after the advice is given, the Registrar,
after further investigation or consideration, gives notice to the appli-
cant of objection on the ground that the trade mark is not adapted to
distinguish or_capable of distingnishing, as_the case may he, the
applicant shall be entitled, on giving notice of withdrawal of the
application within the prescribed period, to have repaid to him any
fee paid on the lodging of the application.

44. Where any discretionary or other power is given to the Heanng
Registrar by this Act or the regulations, he shall not exercise that 523“1,
power adversely to the applicant for registration or the registered Regisirar's
proprietor of the trade mark in question without (if duly required so  diser=don
to do within the prescribed ime) giving to the applicant or registered
proprietor an opportunity of being heard.

45. (I) A certificate purporting to be signed by the Registrar and  Bvidence of
certifying that any entry which he is authorised by or under this Act m‘ad";c?ms
to make has or has not heen made, or that any other thing which he menrs
is 30 authorised to do has or has not been done, shall be prima facie

evidence of the matters so certified.
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has been authorised or established to certify goods in respect of ori gin, material, mode
of manufacture, quality, accuracy or other char acteristic.

(I1) Marks which, immediately before the commencement of this Act, were registered
under the Registration of Trade Marks Act, Chapter 207 of the 1957 Edition of the
Laws, as certification trade marks shall be deemed to be registered as certification trade
marks in Part C of the register.

(As amended by G.N. No. 186 of 1964and Act No. 17 of 1980)

PART X

FUNCTIONS OF REGISTRAR IN RELATION TO CERTAIN

EVIDENCE, DOCUMENTS AND POWERS

43. (1) The power to give to a person who proposes to apply for

the registration of a trade mark in Part A or Part B of the register advice as to
whetllerthe trade ITurrlC appears to the Registrar prima

facie to be inherently adapted to distinguish'or capable of distin7 guishing™ as tht.case
may be, shall be a function of the Registrar

.under this Act.

(2)Any such person who is desirous of obtaining such advice must make application to
the Registrar therefor in the prescribed manner.

(3)If on application for the registration of a trade mark as to which the Registrar has
given advice as aforesaid in the affimiative, made within three months after the advice
is given, the Registrar,

after further investigation or consideration, gives notice to the appli

cant of objection on the ground that the trade mark is not adapted to
distinguish ~apable of distinguishin~case~.b$tJ.the

applicant shall be entitled, on giving notice of withdrawal of the application within the
prescribed period, to have repaid to him any fee paid on the lodging of the application.
44. Where any discretionary or other power is given to the Registrar by this Act or the
regulations, he shall not exercise that power adversely to the applicant for registration or
the registered proprietor of the trade mark in question without (if duly required so to do
within the prescribedtime) giving to the applicant or registered proprietor an opportunity
of being heard.

Preliminary

. advice byRegistrar as to distinctiveness

Hearing before exercise of Registrar's discretion

45. (1) A certificate purporting to be signed by the Registrar and certifying that any
entry which he is authorised by or under this Act to make has or has not been made, or
that any other thing which he is so authorised to do has or has not been done, shall
be prima facie evidence of the matters so certified.

Evidence of certain entries and docu ments
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{2} Acopy of any entry in any register or of any document kept in
the Trade Marks Office or of any trade mark or an extract from any
such register or document, centilied h)- the Registrar and scaled with
the seal at the Patent ()ttlcc shall he admitted 0 evidence without
{further proof and without production of the original.

46. The Registrar shall, on the request of any person and on pay-
ment of the prescribed fee, furnish copies of any documents which
are open to public inspection and which are lodged al the Trade
Marks Office or particulars from the register or fumish a centificate
in respect thereol.

47. In all proceedings betore the Registrar under this Act, the
Registrar shall have power 10 award to any party such costs as he
may consider reasonable and to direct how and by what parties they
arc 1o be paid, and any costs so awarded shall be taxed by the High
Court and payment thercof may be cnforced 1o the same manner as
if they werc costs allowed by the High Court.

{As amended by Act No. 17 of 1980)

48. (1} Subject to the provisions of section sevenmry-nine, evi-
dence in any proceedings before the Registrar under this Act shall he
given by affidavit, so, however, that the Registrar may, if he. thioks
fit in any particular case, take oral evidence on cath in lieu of or in
addition to such evidence as aforesaid and may allow any witness to
be cruss-examined on his affidavit or oral evidence.

(2) The powers, rights and privileges of the Registrar in proceed-
ings hefore him under this Act shall be the same as those conferred
upon commissioners by the I[nguiries Act and the provisions of that
Act shall, muratis mutondis, apply in relation to the hearing and
determination of any matter before the Registrar under this Act and

" to any person summaoned to give evidence or giving cvidence before

tim.
(A.s amended by G.N. No. 186 of 1964)

49, The Registrar may in any proceeding held before hutn decide
the hours, times and places at which he will sit and he may adjourn
any proceedings for such time and to such place as he may think fir.

50. No advertisement or notice, other than a notice tssucd under
the authority of the President or the Minister, shall be published by
any person under the pravisions of this Act ualess it is in the pre-
scribed form and the Registrar has approved the contents of such
advertisement or notice, and no advertisement or notice which has
not been so approved shall have any force or effect for the purposes

of this Act.
{As amended by G.N No. 186 nf 1964}
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Requests for infonnation as10 trade mark

(2) A copy of any entry in any register or of any document kept in the Trade Marks
Office or of any.lra<ie._''1_~rkor an extract from any such register or
document certified by the Registrar and sealed with the seal ofthe_Pil!~, }1.Q.fEce.shall
be admitted in evidence without further proof and without production of the original.

46. The Registrar shall, on the request of any person and on pay ment of the prescribed
fee, furnish copies of any documents which are open to public inspection and which are
lodged at the Trade Marks Office or particulars from the register, or furnish a certificate
in respect thereof.

Power of Registrar to award costs

Proceedings

before

Registrar

Cap. 41

Power of Registrar tofix time and place of sil ting, etc.

Advertise ments to beapproved by Registrar

47. In all proceedings before the Registrar under this Act, the Registrar shall have power
to award to any party such costs as he may consider reasonable and to direct how and by
what parties they are to be paid, and any costs so awarded shall be taxed by the High
Court and payment thereof may be enforced in the same manner as if they were costs
allowed by the High Court.

(As amended by Act No. 17 of 1980)

48. (1) Subject to the provisions of secti~venty-nine,evi dence in any proceedings
before the Registrar under this Act shall be given by affidavit, so, however, that the
Registrar may, if he thinks fit in any particular case, take oral evidence on oath in lieu of
or in addition to such evidence as aforesaid and may allow any witness to be cross-
examined on his affidavit or oral evidence.

(2) The powers, rights and privileges of the Registrar in proceed ings before him under
this Act shall be the same as those conferred upon commissioners by the Inquiries Act
and the provisions of that Act shall,mutatis mutandis, apply in relation to the hearing
and determination of any matter before the Registrar under this Act and to any person
summoned to give evidence or giving evidence before him.

(As amended By C.N. No. 186 of 1964)

49. The Registrar may in any proceeding held before him decide the hours, times and
places at which he will sit and he may adjourn any proceedings for such time and to
such place as he may think fit.

50. No advertisement or notice, other than a notice issued under the authority of the
President or the Minister, shall be published by any person under the provisions of this
Act unless it is in the pre scribed form and the Registrar has approved the contents of
such advertisement or notice, and no advertisement or notice which has not been so
approved shall have any force or effect for the purposes of this Act.

(As amended by C.N. No. 186 of 1964)
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PART XI
APPEALS AND LEGAL PROCEEDINGS

51. (1) Where this Act pravides for an appeal from a decision of :i:g?.Couﬁ o
the Registrar, such appea] shall be made to the High Court. ear appeals

(As amended by Act No. 17 of 1980)
82. Repealed by Act No. |7 of 1980.

53. The Minister may, by statutory instrument, make rules for Rules

regulating generally the practice and procedure of the Tribunal and
with respect to appeals or references to such Tribunal as to the time
within which any requirement of the rules is to be complied with, as
to the costs and expenses of and incidental to any proceedings in
such Tribunal, as to the fees to be charged in respect of proceedings
therein, as to the fees to be paid to assessors, and in patticular may
make rules providing for the summary determination of any appeal
which appears to the Tribunal to be frivolous or vexatious or to be
brought for the purpose of delay.

54, Repealed by Act No. Y7 of 1980

55. Appeals under this Part, whether from decisions of the Time for
Registrar, or orders or decisions of the High Court, shall be bronght ¥
within three months after the date of the decision or order in question
or within such further time as the High Court or Supreme Court may
allow npon application by the appcllant concerned.

(As amended by Act 17 of 1980}

56. When any matter to be decided by the Registrar under this Ef;f,'%"::ﬂ A
Act appears to him o involve a point of law or to be Of unusnal  gegisirer ¥
importance or complexity, he may, after giving notice to the parties,
refer such matter to the High Court for a decision and shall thereafter,
in relation to such matter, act in accordance with the decision of the
High Court or any decision substituted therefor cn appeal to the
Supreme Court.

 (As amended by G.N. No. 186 of 1964
' and Act No. 17 aof 1980)

57. In all legal proceedings relating to a registered trade mark Regisrationio :

(including applications under section thirty-séven), ihe fact Rat @  oofenafacie .
person is registered as proprietor of the mark shall be prima  validity

facie evidence of the validity of the original registration OM_
mark and of all subsequent assignments and transmissions thereof.

58. In any legal proceeding in which the validity of the registra- Cﬁgﬁmn
tion of a registered trade mark comes into question and is decided in S
favour of the proprietor of the trade mark, the registrar or High Court
may certify to that effect, and if it so certifies, then, in any subse-
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PART XI

ApPEALS AND LEGAL PROCEEDINGS

51. (1) Where this Act provides for an appeal from a decision of the Registrar, such
appeal shall be made to the High Court.

(As amended by Act No. 17 of 1980)

52.Repealed by Act No. 17 of 1980.

53.The Minister may, by statutory instrument, make rules for regulating generally the
practice and procedure of the Tribunal and with respect to appeals or references to such
Tribunal as to the time within which any requirement of the rules is to be complied
with, as to the costs and expenses of and incidental to any proceedings in such Tribunal,
as to the fees to be charged in respect of proceedings therein, as to the fees to be paid to
assessors, and in particular may make rules providing for the summary determination of
any appeal which appears to the Tribunal to be frivolous or vexatious or to be brought
for the purpose of delay.

High Court to hear appeals

Rules

-54. Repealed by Act No. 17 of 1980

55. Appeals under this Part, whether from decisions of the Registrar, or orders or
decisions of the High Court, shall be brought within three months after the date of the
decision or order in question or within such further time as the High Court or Supreme
Court may allow upon application by the appellant concerned.

(As amended by Act 17 of 1980)

56. When any matter to be decided by the Registrar under this Act appears to him to
involve a point of law or to be of unusual importance or complexity, he may, after
giving notice to the parties, refer such matter to the High Court for a decision and shall
thereafter, in relation to such matter, act in accordance with the decision of the High
Court or any decision substituted therefor on appeal to the Supreme Court.

(As amended by G.N. No. 186 of 1964and Act No. 17 of 1980)

57. In all legal proceedings relating to a registered trade mark (including applications
under sec- thi -seven), ilie fact that 'i person is registered as proprietor of the tr mar
shall be prima facie evidence of the validity of the original registration of the trade

mark and of all subsequent assignments and transmissionsthereof.

Time for appeals

References to High Court by

Registrar

Registration to be primafacieevidence of validity

58. In any legal proceeding in which the validity of the registra tion of a registered trade
mark comes into question and is decided in favour of the proprietor of the trade mark,
the registrar or High Court may certify to that effect, ana if it so certifies, then, in any
subse-

Certification of validity
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quent kegal proceeding in which the validity of the registration comes
uMo questron. the proprietor of the_trade. mat[\ on obtaming o fipal -
order or judgmenl in his favour, shall have his 101l Costs, charges and .
expenses as hetween salicitor and client, unless in the suh\cquem :
proceeding the registrar or High Court certities that ke ought nat (o

have them. 2

(Ay aenended by G.N. No 186 of 1964
and Act N, 17 of 198(0)

59, Any action or legal proceeding relaling (o Lhe infringement
or passing oll of a trude mark shaf] be brought in the High Court.

(As amended by G.N. No. 186 of 1964)

G{). In any action or proceeding relating to a trade mark or trade
name, the High Court or the Registrar, as the case may ‘be, shall
admit evidence of the usages of the trade concemed and of any rele-
vant trade mark or trade name or get-up legitimately used by uther
persons. )

(A amended by Act Ne. [7 of 1980)

61. (1) In any legal proceeding m wihich the relief sought
includes alteration or rectification of the register, the Registrar shall
have the right to appear and be heard, and shall appear if so directed
by the High Court,

{Z) Unless otherwise directed by the High Court, the Registrar. in
licu of appearing and being heard, may sebmit to the High Coun a
statement in writing signed by him, giving particulars of the pro-
ceedings before him in reiation to the matter in issue o of Lhe
erounds of any decision’given by him affecting it or of (he practice
of the Trade Marks Office in like cases or of such other malters rel-
evant to the issues, and within his knowledge as Registrar, as he
thinks fit, and the statement shal! be deemed to form part of the evi-
dence in the procecding,

{4y amended-by Act No. 17 of 1980)

62. The Tribunal, w dealing with apy gquestion ol the rectfica-
tion of the register (including atl applications under the provisious uf
section thirfy-veven), shall have power to review any decision of the
Registrar relatng to the entry in question or the correction sought to
be made.

63. Ir any appeal from a decision of the Registrar to the High
Court, the Righ Court shall have and exercise the same discretionary
powers ¢S under this Act are canferred vpon the Registrar.

(As anended by Act No. 17 of 1980)
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Infringement or paxsing off action to be heard in High Coun ~

Trade usage, etc., to be considered

Registrar's appearance in proceedings involving rectification

High Court's power 10review Registrar's decision

Discretion of High Coun in appeals

quem legal proceeding in which the validity of the registration comes into question, the
proprietor of the trade mark, on obtaining a final order or judgment in his favour,
shalT11aVe his full costs, charges and expenses as between solicitor and client, unless
in the subsequent proceeding the registrar or High Court certifies that he ought not to
have them.

(As amended by C.N. No. 186 of 1964and Act No. 17 4 J 980)

59. Any action or legal proceeding relating to the infringement or passing off
of aJ!.~de mark shall be brought in the High Court.

(As amended by C.N. No. 186 of 1964)

60. In any action or proceeding relating to a~rtor trade name, the High Court or the
Registrar, as the case may be, shall admit evidence of the usages of the trade concerned
and of any rele vant Jntci~~ or trade name orget-up legitimately used by other persons.
(As amended by Act No. 17 of 1980)

61. () In any legal proceeding in which the relief sought includes alteration or
rectification of the ~~g!~t~ the Registrar shall have the right to appear and be heard, and
shall appear if so directed by the High Court.

(2) Unless otherwise directed by the High Court, the Registrar, in lieu of appearing and
being heard, may submit to the High Court a statement in writing signed by him, giving
particulars of the pro ceedings before him in relation to the matter in issue or of the
grounds of any decision 'given by him affecting it or of the practice of the Trade Marks
Office in like cases or of such other matters rel evant to the issues, and within his
knowledge as Registrar, as he thinks fit, and the statement shall be deemed to form part
of the evi dence in the proceeding. . .

(As amended by Act No. 17 of 1980)

62.The Tribunal, in dealing with any question of the rectifica

tion of the register (including all applications under the provisions ofsection~~~I,shall
have power to review any decision of the Registrar relating to the entry in question or
the correction sought to be made.

63. In any appeal from a decision of the Registrar to the High Court, the High Court
shall have and exercise the same discretionary powers as under this Act are conferred
upon the Registrar.

(A." amended bv Act No. 17 or 1980)
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64. Where under any of the foregoing provisions of this Act an
applicanmt has an option 1o make an application either to the High
Court or to the Registrur and such apphcation is made ¢ the
Registrar. the Registrar may, al any stage of the proceedings, refer
the application to the High Court or may, after hearing the parties,
determine the question between them, subject to appeal (o the High
Court.

(As umended by Act No. |7 of 1980)

65. {1} When a party to proceedings before the Registrar is resi-
dent outside Zambia, the Registrar may order such party to give
security, within such time as may be directed, for the costs of the pro-
ceedings.

{2) If the party or appellant ordered to give security for costs fails
to do so within the time directed, the Registrar may treat the pro-
ceedings as abandaned.

{3) Where a bond is to be given as security for costs, it shall,
unless the Registrar otherwise directs, be given to the party requiring
the security. ;

{As amended by G.N. No. 186 of 1964
and Act Neo. 17 of 1980)

66. In all proceedings before the High Court under this Act, the
costs of the Registrar shall be in the discretion of the High Court. but
the Registrar shall not be ordered to pay the costs of any other of the
parties.

(As amended by Act No. 17 of 1980)

67. Any party ta any proceedings before the High Court may
appeal in accordance with rutes made under this Part from any order
or decision of the High Court to the Supreme Caourt.

(As amended by Act No. 17 of 1980)

PART X1
OFFENCES AND PENALTIES

68. Any person who makes or causes 1o be made a false entry in
the register, of. a wriling falsely purporting to be a copy of an entry
in the re%'ster, or who produces or tenders or causes ta be produced

or tend in evidence any such writing, knowing the entry or writ-
ing ta be false, shall be guilty of an offence.

69. (1} Any person who makes a representation-—

(a} with respect to a mark not being a registered QME
the effect that it is a registered trade matk: or

Procedure in
cases of
oplion to
apply 10 High
Court or
Registar

Sexwily for
CO’ts and |axa-
tion of costs

Costs of
Registear

Appeals to
Supreme
Court

Falsification
of entries in
regisier

Penalty for
falsely wpre-

senting a trade
mark s regis-

tered
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64. Where under any of the foregoing provisions of this Act an applicant has an option
to make an application either to the High Court or to the Registrar and such application
IS made to the Registrar. the Registrar may, at any stage of the proceedings, refer the
application to the High Court or may, after hearing the parties, determine the question
between them, subject to appeal to the High Court.

(As amended by Act No. 17 of 1980)

65. (1) When a party to proceedings before the Registrar is resi dent outside Zambia, the
Registrar may order such party to give security, within such time as may be directed, for
the costs of the pro ceedings.

(2)If the party or appellant ordered to give security for costs fails to do so within the
time directed, the Registrar may treat the pro ceedings as abandoned.

(3)Where a bond is to be given as security for costs, it shall, unless the Registrar
otherwise directs, be given to the party requiring the security.

(As amended by G.N. No. 186 of 1964 and Act No. 17 of 1980)

66. In all proceedings before the High Court under this Act, the costs of the Registrar
shall be in the discretion of the High Court, but the Registrar shall not be ordered to pay
the costs of any other of the parties.

(As amended by Act No. 17 of 1980)

67. Any party to any proceedings before the High Court may appeal in accordance with
rules made under this Part from any order or decision of the High Court to the Supreme
Court.

(As amended by Act No.. 17 of 1980)

PART XII

Procedure in cases of option to apply Il High Court or Registrar

Security for costs and taxa tion of costs

Costs of

Registrar

Appeals to

Supreme

Court

OFFENCES AND PENALTIES

68.Any person who makes or causes to be made a false entry in

t!lethegis~ 3 wriqn&. falsely purporting to be a copy of an entry in e register, or
who pr~~,s. or tenders or causes to be produced

or tendered in evidence any such writing, knowing the entry or writ ing to be false,
shall be guilty of an offence.

Falsification of entries in register

69.(1) Any person who makes a representation

(@)with respect to a mark not being a registered ~dF rnlri/tothe,~ffect that it is,a
registered trade mar~; or .’

Penalty for falsely repre !senting a tradeimark as regis tered

82
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{hy with respect 1o a part of a regisiered trade mark nol heing a
part separately repistered as a trade m‘u"'k ta the effect that
it ts o registered; or

(¢} to the effect that a registered trade mark 1s registered in
respect of any goods in respect of which it is not registcred:
or o

{d) to the effect that the registration of @ (rade mark gives an
exclusive night to the use thereofl in any circumstances in
which, having regard to limitaitons entered on the register,
the registration does not give thar right;

shall be guilty of an offence and Liable 1o a fine of one (housand live
hundred penalty units or, in default of payment, tv imprisanment for
a period not exceeding six months, or to both.

(2) For the purposes of (his sectuon, the use in Zambia in relation
to a trade mask of the word “registered” or of any vther word refer-

ring, . whether expressly or impliedly, to registration shall be deemed
to import a reference (o registration in the register, except-—

{¢) where that word 15 used in physical association with other
words delineated in characters at least as large as those in
which that word is delineated and indicating that the refer-
ence is 1o registration_as @ trade mark under the law of a
couniry outside Zambia, being a country under the law of
which the registration referred (o is in lact in force;

{#) where that word (being a word other than the word “regis-
tered”) is of itself such as to indicate that the rcfcrcnce Is 1o
such registration as last aforesaid; or

{¢3 where that word is.used in relation to a mark registered as
a trade mark under the law of a country outside Zzambia and
in relation to zouds to be exported, ot that country. -

- —r

(As amended by G.N. No. 186 of 1964 and Act No. 13 of 1994)

i';‘n‘:;::_",:ﬁ;‘ 70. (1) Any person who—
g;‘al:?f}:g:’f {a) for the purpose of deceiving lhe Registrar or any other offi-
cer of the Trade Marks Qffice in the cxecution of the pro-

visions of this Act; or

(7 for the purpose of procuring or influencing the doing or
omission of anything in relation to this Act or any maiter
thereunder;

makes or submits a false statement or representation, whether orally
or in writing, knowing the same to be false, shall be guilty of an
offence.

(2) Any person who, having innocently made a false statement or
representation, whether orally or in writing, for the purpuse of
procuring or influencing the doing or omission of anything in refa-
tion to this Act or any matter thereunder and who on becoming aware



9o o

Ua1pit
WWW. Wl \CJ » i\)‘_ @ .COIT)

Universidad de Alicante

42 CAP. 401] Trade Marks
Deceiving or influencing the Registrar or an officer
(h) with respect to a pan of a registered trade marknot being a

pan separately registered as a trade man< to the effect that

itis so registered; or . - -
(e)to the effect that a registered_u.. '~~" Ik is registered in or ~ ...------ goods.in respect
of which it is not registered:
(d)to the effect that the registration of a trade mark gives an exclusive right to the use
thereof in any circumstances in
which, having regard to limitations entered on the register, the registration does not give
that right; - .
shall be guilty of an offence and liable to a fine of one thousand five hundred penalty
units or, in default of payment. to imprisonment for a- period not exceeding six months,
or to both.
(2) For the purposes of this section, the use in Zambia in relation to a}rade
mark?.L.theW9I9 "registered" or of any other word refer ring, whether expressly or
impliedly, to registration shall be deemed to import a reference to registration in the
register, except
(a)where that word is used in physical association with other words delineated in
characters at least as large as those in which that word is delineated and indicating that
the refer ence is tore.gistrationas.:.~rade mark under the law of a country outside
Zambia, being a country under the law of which the registration referred to is in fact in
force;
(b)where that word (being a word other than the word "regis tered") is of itself such as
to indicate that the reference is to such registration as last aforesaid; or
(c)where that word is used in relation to a mark registered as
a trade. mark under the law of a country outside Zambia and
inre'l~tionto.....goods t()~~_~~..p.?rted.toithat country..
(As amended by G.N. No. 186 of 1964 and Act No. 13 of 1994)
70.(1) Any person who
(a)for the purpose of deceiving the Registrar or any other offi cer of the Trade Marks
Office in the execution of the pro visions of this Act; or
(b)for the purpose of procuring or influencing the doing or omission of anything in
relation to this Act or any matter thereunder;
makes or submits a false statement or representation, whether orally or in writing,
knowing the same to be false, shall be guilty of an offence.
(2) Any person who, having innocently made a false statement or representation,
whether orally or in writing, for the purpose of procuring or influencing the doing or
omission of anything in rela tion to this Act or any matter thereunder and who on
becoming aware

84
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that such statement or representation was false, fails 10 advise the
Registrar forthwith of such falsity shafl be guilty of an offence.

{No. 37 of 1960))

71.  Any person who, dfter having been sworn, wilfully gives
false evidence before the Registrar concerning the suhject-matier of
the proceeding in question, knoawing such evidence to be false or not
knowing or believing it to be trie shall be guilty of an offence.

(Ay amended by Act Nu. 17 of 1980)

72. Save where ctherwise provided in this Act, any person who
1s gutlty of an offence under this Act shall be liable to a finc not
exceeding fifteen thoysand penalty units or to imprisonment for a
period not exceeding three years, or to both.

(As amended by Act No. 3 of 1994)

PART XIHI
MISCELLANEOUS

73. (1) Any person who qualifies under Article 2 or 3 of the
Convention and who has applied for protection for any trade mark in
a convention country or his legal representative or assignee (if such
assignec is also so qualified) shall be entitled to registration of his
trade mark in priority to other applicants; and the registration shall
have the same date as the date of the application in the convention
country:

Provided thai—

(i) the application for rcgistration is made within six months
from the date of the application for protection in the con-
vention country;

(i) nothing in this section shall entitle the proprietor of a trade
mark to recover damages for infringements happening
prior to the actual date on which his trade mark is registered
in Zambia.

(2) Where applications have been made for the registration of a
trade mark in two or more convention countries, the period of six
months referred to in subsection {1) shall be reckoned from the date
on which the earlier or earliest of those applications was made.

(3) The application for the registration of a trade mark under this
sectior must be made in the same manner as is required in the case
of any ordinary application under this Act.

(As amended by G.N. No. 186 of 1964)

Witnexs
giving false
evidence

Penalties

Conventon
amangements
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that such statement or representation was false, fails to advise the Registrar forthwith of
such falsity shall be guilty of an offence.

(No. 37 of 1960)

71. Any person who, after having been sworn, wilfully gives false evidence before the
Registrar concerning the subject-matter of the proceeding in question, knowing such
evidence to be false or not knowing or believing it to be true shall be guilty of an
offence.

(As amended by Act No. 17 of 1980)

72. Save where otherwise provided in this Act, any person who is guilty of an offence
under this Act shall be liable to a fine not exceeding fifteenthousan~~~ItY..~_lli~ or to
imprisonment for a period not exceeding three years, or to both.

(As amended by Act No. 13 of 1994)

PART XlII

Witness giving false evidence

Penalties

MISCELLANEOUS

73. (I) Any person who qualifies under Article 2 or 3 of the Convention and who has
applied for protection for any trade mark in a convention country or his legal
representative or assignee (if such assignee is also so qualified) shall be entitled to
registration of his trade mark in priority to other applicants; and the registration shall
have the same date as the date of the application in the convention country:

Provided that

(i)the application for registration is made within six months from the date of the
application for protection in the con vention country;

(if)nothing in this section shall entitle the proprietor of a trade mark to recover damages
for infringements happening prior to the actual date on which his trade mark is
registered in Zambia.

(2)Where applications have been made for the registration of a trade mark in two or
more convention countries, the period of six months referred to in subsection (I) shall be
reckoned from the date on which the earlier or earliest of those applications was made.
(3)The application for the registration of a trade mark under this section must be made
in the same manner as is required in the case of any ordinary application under this Act.
Convention arrangements

(As amended by G.N. No. 186 of 1964)
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74. The use of a registered trade mark tn relation (o goods
between which and the person using it any form of connectuion in the
course of trade subsists shall not be deemed 1 be likely 10 cawse
deception or confusion on the ground only that the trade mark has
been or s used in relatian © poods between whoch snd that person
or @ predecessor in litle of his a dilferent form of connection in the
course of trade suhsisied ar subsisis.

75.  Where the relations between two or more persons interested
in a trade mark are such that no one of them is entitled as between

nimself and the other or others of them to use it except. —
{¢r) on behalf of both or all ol them; or

(2} 1o relation_to an articte with which both or al} of them arce
connected in the course of trade;

thuse persons may be registered as joint proprictors of the trade
mark, and this Act shall have effecl in relulion (o any rights 10 the usce
of the trade .mark vested in those persons as if those rights had been
vested in a single person. Subject as aforesaid, nothing in this Acl
shall avthorise the registration of two or more persons who use a
trade mark independently, or propose so to use it, as joint proprietors

“FIEI'COE

76. (1) Any appiicaion, notice or document authensed or
required under this Act to be lodged, made or given at the Trade
Marks Office or to the Registrar or to any other person may be deliv-
ered by hand or sent hy regisiered post.

{2} No autheatication shall be required in respect of any document
lodged in the Trade Marks Office under the provisions of this Act.

(As amended by Act No. | 7T.of 1980)

77.  All moneys necessary for the purpose of this Act shall be
paid out of moneys appropriated for the purpose by Parliament.

(As amended by G.N. No. 186 of 1564
and S.1. No. 175 of 1965)

78. (1) Where under the provisions of this Act—

() a feeis payable in respect of the performance of any act by
the Registrar, the Registrar qhaII not perform that act until
the fee has been paid;

(6) a fee is payable in respect of the doing of any act by uny
person other than the Registrar, the act shall be deemed not
to have been done until the fee has been paid; or

(¢} afee iy payable in respect of the lodging of a docutent, the
document shall be deemed not to have been lodged untif the
fee has heen paid.
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Chance of form ~If trade connection notto he deemed tocuusedeception

74. The use of a registered trade mark in relation to goods between which and the
person using it any form of connection in the course of trade subsists shall not be
deemed to be likely 10 cause deception or confusion on the ground only that the trade
mark has been or is used in relation to goods between which and that person or a
predecessor in title of his a different form of connection in the course of trade subsisted
or subsists.

Jointlv owned trade illarks

Lodging and authentication of documents

Expenses of administration

Provisions as to fees

75. Where the relations between two or more persons interested in a trade mark are such
that no one of them is entitled as betweenhrriiself*-a-nd the other or others of them to
use it except

(a)on behalf of both or all of them; or

(b)i!t!.eJ~Jion_tQan article with which both or all of them are connected in the course
of trade;

those persons may be registered as joint proprietors of the trade mark, and this Act shall
have effect in relation to any rights to the use of the trade mJirk vested in those persons
as if those rights had been vested in a single person. Subject as aforesaid, nothing in this
Act shall authorise the registration of two or more persons who .'y'£~jl. trade mark
independently, or propose so to use it, as joint proprietors tnereof.

76. (I) Any application; notice or document authorised or required under this Act to be
lodged, made or given at the Trade Marks Office or to the Registrar or to any other
person may be deliv ered by hand or sent by registered post.

(2) No authentication shall be required in respect of any document lodged in the Trade
Marks Office under the provisions of this Act.

(As amended bv Act No. 17.0f 1980)

77. All moneys necessary for the purpose of this Act shall be paid out of moneys
appropriated for the purpose by Parliament.

(As amended by C.N. No. 186 of 1964and S.I. No. 175 of 1965)

78. (1) Where under the provisions of this Act

(a)a fee is payable in respect of the performance of any act by the Registrar, the
Registrar shall not perform that act until the fee has been paid;

(b)a fee is payable in respect of the doing of any act by any person other than the
Registrar, the act shall be deemed not to have been done until the fee has been paid; or
(c)a fee is payable in respect of the lodging of a document, the document shall be
deemed not to have been lodged until the fee has been paid.
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(2) All fees shali be paid at the Trade Marks Office in such man-
ner as the Repistrar, with the approval of the Mtnister, may accept.

79.  Any person who js required under the provisions of this Act
to take any oath or swear to the truth of any affidavit may, in licu
thereof, make an affitmation or declaration in accordance with the
law refating to atfirmations or declarations in Zambia.

{As amended by G.N. No. 186 of 1964)

80. (1) The Minister may, when he deems fit, direct the publica-
tion by the Registrar of a journal, to be referred to as the Trade Marks
trade marks and other proceedings or matters arising undaﬁl?p_n:“
visions of this Act, together with such reports of cases and other rel-
evant matters as the Minister may deem fit.

(2} The Registrar shall make provision for selling copies of the
Trade Marks Journal at such price and in such manner as the Minister
may direct.

81. (1) The Minister may, by statutory instrument, make regula-
tions prescribing anything which under this Act is to be prescribed
and generally for the betier carrying out of the objects and purposes
of this Act or to give force or effect to its provisions or for its better
administration.

(2) Without derogation from the generality of the provisions of
subsection (1), regulations made by the Minister may provide—

(a) for regulating the practice under this Act, including the ser-
vice of documents;

(b} for classifying goods for the purposes of registration of
trade marks;

{c) for prehibiting the registration of any mark on the grounds
of morality, public policy or for other good and sufficient
reason;

{d) for making or requiring 'duplicatc representations of trade
marks and other documents;

{¢) for securing and regulating the publishing and selling or
distributing, in such manner as he thinks fit, of copies of
trade markg and other documents,

(f for the fees which may be charged in relation to the condnct
of trade mark business by trade mark agents;
— B T e Tt ST N . L= ety
(g) for the professional conduct of trade mark agents;
(k) generally for regulating the business of the Trade Marks

Office in relation to trade marks and all things by this Act
placed under the direction or controf of the Registrar.

Oaths and
affimationy

Trade Marks
Journal

Regulationy
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(2) All fees shall be paid at the Trade Marks Office in such man ner as the Registrar,
with the approval of the Minister, may accept.

79. Any person who is required under the provisions of this Act to take any oath or
swear to the truth of any affidavit may, in lieu thereof, make an affirmation or
declaration in accordance with the law relating to affirmations or declarations in
Zambia.

(As amended by G.N. No. 186 of 1964)

80. (1) The Minister may, when he deems fit, direct the publica tion by the Registrar of
a journal, to be referred to as the Trade Marks Journal, containing particulars of
applications for the ~istratioJLQ.L trade marks and other proceedings or matters arising
under the pro visions of this Act, together with such reports of cases and other rel evant
matters as the Minister may deem fit.

(2) The Registrar shall make provision for selling copies of the Trade Marks Journal at
such price and in such manner as the Minister may direct.

81. (I) The Minister may, by statutory instrument, make regula tions prescribing
anything which under this Act is to be prescribed and generally for the better carrying
out of the objects and purposes of this Act or to give force or effect to its provisions or
for its better administration.

(2) Without ~ derogation from the generality of the provisions of
subsection (1), regulations made by the Minister may provide

(a)for regulating the practice under this Act, including the ser vice of documents;

(b)for classifying goods for the purposes of registration of trademark~

(c)for prohibiting the registration of any mark on the grounds of morality, public policy
or for other good and sufficient reason;

(d)for making or requiring duplicate representations of trade-marksand other
documents; - for securing and regulating the publishing and selling or

distributing, in such manner as he thinks fit, of copies of 1llademark~ and other
documents;

(FHfor the fees which may be charged in relation to the conduct of~m-~-
IE~~n~~s...~ trademark ag~9~~;

(g)for the professional conduct of trade mark agents;

(h)generally for regulating the business of the Trade Marks Office in r.elation to trade
mark,! and all things by this Act placed under the direction or control of the Registrar.
Oaths and affirmations

Trade Marks

Journal

Regulations
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(3} The Minister may also prescribe a taniff, not inconsistenit with
this Act, of the fees which sball be payable in respect of any appli-
catiom, registration and other matters under this Act und the fees shalt
be payable as sa prescribed.

(As amended Iy No. 37 of 196D
and Na. 2 of 1962)

PART X[V
APPLICATION AND TRANSITIONAL PROVISIONS

:}\nniiwuon of 82. Save us otherwise provided in (his Part, the provisions of this
. Act shall apply in respect of all trade marks, including trade marks
registered before the commencement of this Act:

Provided that—

(i) a wade mark registcred before the commencement of this
Act shall not be liable to be taken off the register excepl
upon some ground upon which it wauld have been 5o liable
in terms of the Registration of Trade Marks Act, Chapler
207 of the 1957 Edition of the Laws (bhercinafter in this sec-
tion referred ¢to as “such legislation™} under which it was
registered and shail, unless it is so removed in terms of this
Act, lapse on the date of the expiration of the last registra-
tion thereof in terms of such Jegislation unless renewed in
terms of seclion hwenty-five;

(ii} fees for the rencwal of any trade mark registered before the
commencernent of this Act shall be paid in secordance witly
the scale of fees prescribed for the renewal of trade marks
registered ander the provisions of dis Act.

(A5 amended bre G.N. Na, 186 of 19064
and 8.1 No. 175 of 1965

83, Repealed by Act No. 17 of 1980.
B4. Repealed by Act No. 17 of 198().

85. Repealed by Act No. |7 of 1980

PART XV
{Na. 2 of 1962)

TRADE MARK AGENTS
Registration of 86, Subject 0 the provisions of scounom  erghty-eight, the

::::r?umark Rh:,gl:s.tnu shall keep a register of trade mark agents in which he
shall—
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Application of

Act

(3) The Minister may also prescribe a tariff, not inconsistent with this Act, of the fees
which shall be payable in respect of any appli cation, registration and other matters
under this Act and the fees shall be payable as so prescribed.

(As amended bv No. J7 (~r 1960 and No. 2 (~r 19(2)

PART XIV

ApPLICATION AND TRANSITIONAL PROVISIONS

82. Save as otherwise provided in this Part, the provisions of this Act shall apply in
respect of all trade marks, including trg9~ marks

registered before the. commencement ofthisAct:  -----

Prowded that

(i)a trade mark registered before the commencement of this Act shall not be liable to be
taken off the register except upon some ground upon which it would have been so liable
in terms of the Registration of Trade Marks Act, Chapter 207 of the 1957 Edition of the
Laws (hereinafter in this sec tion referred to as "such legislation™) under which it was
registered and shall, unless it is so removed in terms of this Act, lapse on the date of the
expiration of the last registra tionthereof in terms of such legislation unless renewed in
terms of section twenty-five;

(ii)fees for the renewal of any trade mark registered before the commencement of this
Act shall be paid in accordance with the scale of fees prescribed for the renewal of trade
marks registered under the provisions of this Act.

(As amended bv C.N. No. 186 of 1964 andS.f. No. 175 of 1965

83.Repealed by Act No. 17 oj 1980.

84.Repealed by Act No. 17 of 1980.

85.Repealed by Act No. 17 of 1980.

PART XV

(No.2 of 1962)

TRADE MARK AGENTS

Registration of trade mark agents

86. Subject to the provisions of section eighty-eight, the Registrar shall keep a register
of trade mark agents in which he

shall
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(@) register the name of every person who is accepted for reg-
istration;
(») show agamst the namc of every person registercd under
“paragraph (¢) such particulars as he may from time to time
deem necessary, and

(¢} enter ati changes relating to registrations.
{As amended by §.1. No. 175 of 1965)

87. (1) The Regislrar may remove from the register of trade mark  Removal of

agents the name of any trade mark agent upon proof 1o his satisfac- m"mgi":,:rr';}’“
tion lhat such trade mark agent— trade mark
agents

{a) has died;
(&) has become of unsound mind;

{¢) has been adjudged or otherwise declared bankrupt under
any written law, or has made an assignment to or composi-
tion with his creditoss;

() has ceased to reside in Zambia, or has ceased to maintain a
place of business therein;

() has applied for his name to be so removed;

(f) has, after being convicted, in Zambia or elsewhere, of the
crime of theft, fraud, forgery or uttening a forged document
or perjury, been sentenced to serve a term of imprisonment
without the option of a fine, whelher such sentence is sus-
pended or not, and has not received a free pardon;

(g) having been entitled (o pracuse as @ trade mark agent has
ceased Ky be 50 emtitled, or has ceased to practise as such.

An appeal shall lie from any decision of the Registrar made under the
provisions of this subsection.

(2} Subject to the provisions of this section and such procedure as
may be prescribed, the High Court may order the Registrar to remove
the name of any trade mark agent from the register of trade mark
agents or may suspend any trade mark agent from practising as such
for such time as it thinks it if it is satisfied, after due inquiry, that
such person has been guilty of conduct discreditable to & trade mark
agent or has been guilty of 2 breach of any regulations prescribed for
the conduct of trade mark agents.

{3) Where the name of any trade mark agent has been remaoved
from the register of trade mark agents under the provisions of sub-
section (1) or (2), his name shall not be restored to that register except -
by direction of the High Court which may further direct that such
restoration shall be made either without fee or on payment of such fee
as it may fix, and the Registrar shall restore the name accordingly.

(As amended by G.N. No. 186 of 1964
and Act No. |7 of 1980)
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(a)register the name of every person who is accepted for reg istration;

(b)show against the name of every person registered under

. paragraph (a) such particulars as he may from time to time deem necessary; and
(c)enter all changes relating to registrations.

(As amended by S.I. No. 175 of 1965)

87. (I) The Registrar may remove from the register of trade mark agents the name of
any trade mark agent upon proof to his satisfac tion that such trade mark agent

(a)has died;

(b)has become of unsound mind;

(c)has been adjudged or otherwise declared bankrupt under any written law, or has
made an assignment to or composi tion with his creditors;

(d)has ceased to reside in Zambia, or has ceased to maintain a place of business therein;
(e)has applied for his name to be so removed,

(j)has, after being convicted, in Zambia or elsewhere, of the crime of theft, fraud,
forgery or uttering a forged document or perjury, been sentenced to serve a term of
imprisonment without the option of a fine, whether such sentence is sus pended or not,
and has not received a free pardon;

(g)having been entitled to practise as a trade mark agent has ceased to be so entitled, or
has ceased to practise as such.

An appeal shall lie from any decision of the Registrar made under the provisions of this
subsection.

(2)Subject to the provisions of this section and such procedure as may be prescribed, the
High Court may order the Registrar to remove the name of any trade mark agent from
the register of trade mark agents or may suspend any trade mark agent from practising
as such for such time as it thinks fit ifit is satisfied, after due inquiry, that such person
has been guilty of conduct discreditable to a trade mark agent or has been guilty of a
breach of any regulations prescribed for the conduct of trade mark agents.

(3)Where the name of any trade mark agent has been removed from the register of trade
mark agents under the provisions of sub section (1) or (2), his name shall not be restored
to that register except: by direction of the High Court which may further direct that such
restoration shall be made either without fee or on payment of such fee as it may fix, and
the Registrar shall restore the name accordingly.

Removal of names from register of trade mark agents

(As amended by C.N. No. 186 of 1964 and Act No. 17 of 1980)
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Frivifepges ol
legeal prascti-
s ynd
malenl agents

intitlcment Lo
PrtLhsg U8
trade 1k
el

Trade mark
ugents snd
their funrtjons

Prohibition ot
ernian a0t by
trude mark
agents

B8. Any person entitled to practise as g fegad practitioner in
Zambia and any palent agent may practise and describe himself s o
trade masrk agent and perfarm the lonctions set out in section nitery
withoul being regisiered us a trade mark agent. '

(Ax amended by GN. No. 186 of 1964}

89, (1) No person wha s not -

{a) ordinanly resident in Zumbia and registered as o trade mark
agent; or

() such a person as s described in section efphev-eiphe:

shall practise as @ rade mark agent.

{2) A person shall be deemzd  practise as a trade mark agent if
he perfarms any of the functions of a trade mark agent set out in sec-
lton ninery or if he cames on within Zambia the business of appl+
ing for or obtaining for others (rade marks in Zambia or elsewheic

{3) No person wha 15 not & (rade mark agent shall describe him-
self as, or hold himself out to be, 4 trade mark agent, nor shall he per-
mit himself to be so described or heid out.

(4) Any person who contravenes the provisions of this section
shall be guilty of an otfence.

(As amended by G.N. No. 186 of 1964
and 5.4 Neo. 175 of 1965}

90. (1) Subject lo the provisions of this Act, a trade mark agent
may act as agent on behalf of any person in connection with any mat-
ter or proceeding befare the Registrar under this Act and may draw
and sign all documents and make all communications between an
applicant and the Trade Marks Ofiice and may represent an applicant
ar ull dltendances before the Regisiar.,

{(2) A trade mark agent shall not be guilty of an offence under tl.
provisions of any watten law in force in Zambia prohibiting the
preparation for reward of certein documents by persons not legally
qualificd, by reason only of the preparation by him of any document
redating (o (rade marks for use in the Trade Marks Office or required
in any proceedings under this Act before the Registrar or the High
Conrt.

(As amended by G.N. No. 186 of 1964
and Act No. |7 of 1980}

91. {1} Na trade mark agent shall have an interest either as a part-
ner or manager or atherwisce in more than onc firm of trade mark
agents in Zambia.

{2) No trade mark agrent shall practise under a nsme or ttle which
mcludex the ramme ¢l any person who is nol or was nol—
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Privileges of legal practi tioncrs and p.ucm agcllh

Hnutlcment (()practise as a

Irude 11larkagent

Trade mark agents and their functions

Prohibition of certain acts by trade mark agents

88. Any person entitled to practise as a legal pracuuoner in Zambia and any patent agent
may practise and describe himself as a trade mark agent and perform the functions set
out in section ninctv

without beinz reuistered as a trade mark anent. .

(As ali/elided hy C.N. No. I X6 olllJ6-I)

89.(1) No person who is not

(a)ordinarily resident in Zambia and registered as a trade mark agent; or

(b)such a person as is described in section eighty-eight;

shall practise as a trade mark agent.

(2)A person shall be deemed to practise as a trade mark agent if he performs any of the
functions of a trade mark agent set out in sec tionninety orif he carries on within Zambia
the business of appl-: ing for or obtaining fQr others trade marks in Zambia or
elsewhere

(3)No person who is not a trade mark agent shall describe him self as, or hold himself
out to be, a trade mark agent, nor shall he per mit himself to be so described or held out.
(4) Any person who contravenes the provisions of this section shall be guilty of an
offence.

(As amended by C.N. No. 186 of 1964 and 5./. No. 175 of 1965)

90. (I) Subject to the provisions of this Act, a trade mark agent may act as agent on
behalf of any person in connection with any mat ter or proceeding before the Registrar
under this Act and may draw and sign all documents and make all communications
between an applicant and the Trade Marks Office and may represent an applicant at all
attendances before the Registrar.

(2) A trade mark agent shall not be guilty of an offence under tl, provisions of any
written law in force in Zambia prohibiting the preparation for reward of certain
documents by persons not legally qualified, by reason only of the preparation by him of
any document relating to trade rnNJg for use in the Trade Marks Office or required in
any proceedings under this Act before the Registrar or the High Court.

(As amended by C.N. No. 186 of 1964and Act No. 17 of 1980)

91. (I) No trade mark agent shall have an interest either as a part ner or manager or
otherwise in more than one firm of trade mark agents in Zambia.

(2) No trade mark agent shall practise under a name or title which includes the name of
any person who is not or was not
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{er) ia his Jifetime ordinarily resident in Zambia; or

(M) registered or entiiied to practise as a trade mark agent under
the provisions of this Act.

(2} No persan shitll practise as a trude mark agent if he is u party
[D—

{a) a contract of partnership; or

(h} an arrangement providing for the sharing or paying over of
any professional fees;

relating to the business of a trade mark agent with any person who is
prohibited from practising as a trade mark agent.

(4) Any persorn who contravenies the provisions of this section
shall be guilty of an offence.

(As amended by G.N. Nou. 186 uf 1964)

SCHEBULE
(Section 42)

CERTIFICATION TRADE MARKS

1. (1} An application for the registeation af a roark under section 42 must he made ta
"the Registrar in wrling in the prescribed manner by the person proposed n be repistered
8 the proprictor thereof,

{2} An applicanl ftor the rTgistration of 2 mark under the said section 42 shall wansmit
to the Registrar draft reguiations for paverming the use thereof at such lime before the deci-
sion of the Registcar on Ihe application as he may require in order 10 gnable him to con-
sider the drafi.

{3) Subject 10 the provisions of (his Act, the Registrar may refuse the application or
inay accept it and approve the regulations either without modification iand unvonditionally
or subject to any conditions or limitstions or 1o any amendments or modifications of the
application or of the regulativas. which he thanks reguisie

(4) The pravisians of subsecuons (3110 (B4 of section 22 shall have effect in relation 10
an applicavion under the said section 43 s they have effect in rlation to an application
under subsection (1) of the said section 21,

(5) In dealing with an apphicition under the said seciiun 42, the Regisirar, or the High
Court in Lhe event of an appeal from 4 decision of the Registrar, shall have regard ta the
like considerations, so far as relevant, as if the application were an apphicition under sce-
tion 22 and to any other considerations relevant Lo applications under the said section 42,
including the desirability of securing that a certification trade mark shall comprise some
indication that it is such a trade mark, and inciuding also the following maners, that is to
say:

(«) whether the applicant is competent to certify the goods in rspect of which the
mark is to be registered;

(&) whether the draft regulations are satisfactory; and

(¢} whether in all the ciccrmsiances the registration applied for would be (o the pub-
lic advantage.

2. When an application has becn accepted, the applicant shall, as soan as may be after
such acceptance, advertise the application as accepied in the preserbed manoer, and the
provistons of subsections (2} ta (10} of section 23 shall have effect in relation 1o the reg-
istration of the mark as if the application hagd been an application under section 22,

3. (1) The rcgulations deposited in respect of a centificalion trade mark may. on the
application of the registered proprictor. be alicred by the Registrar

(2} The Registrar may direct that an application for an alieration under this paragraph
shall be advertised in any casc where it appears to him thal it is expedient 50 Ie do, and
where an application has been so advertised, if within the preseribed time from the date of
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(@) in his lifetime ordinarily resident in Zambia; or
(1J) registered or entitled to practise as a trade mark agent under the provisions of this
Act.
(3) No person sh.111 practise as a trade mark agent if he is a party
to
(a) a contract of partnership; or
(h)an arrangement providing for the sharing or paying over of any professional fees;
relating to the business of a trade mark agent with any person who is prohibited from
practising as a trade mark agent.
(4) Any person who contravenes the provisions of this section shall be guilty of an
offence.
(As amended by G.N. No. 186 of 1964)
SCHEDULE
(Section 42)
CERTIFICATION TRADE MARKS
I. (1) An application for the registration of a mark under section 42 must be made to
.the Registrar in writing in the prescribed manner by the person proposed to be
registered as the proprietor thereof.
(2)An applicant for the registration of a mark under the said section 42 shall transmit to
the Registrar draft regulations for governing the use thereof at such time before the deci
sion of the Registrar on the application as he may require in order to enable him to con
sider the draft.
(3)Subject to the provisions of this Act. the Registrar may refuse the application or may
accept it and approve the regulations either without modification and unconditionally or
subject to any conditions or limitations or to any amendments or modifications of the
application or of the regulations. which he thinks requisite.
(4)The provisions of subsections (5) to (8) of section 22 shall have effect in relation to
an application under the said section 42 as they have effect in relation to an application
under subsection (1) of the said section 22.
(5)In dealing with an application under the said section 42. the Registrar. or the High
Court in the event of an appeal from a decision of the Registrar, shall have regard to the
like considerations, so far as relevant, as if the application were an applicaticn under sec
tion 22 and to any other considerations relevant to applications under the said section
42, including the desirability of securing that a certification trade mark shall comprise
some indication that it is such a trade mark, and including also the following matters,
that is to say:
(a)whether the applicant is competent to certify the goods in respect of which the mark
is to be registered;
(b)whether the draft regulations are satisfactory; and
(c)whether in all the circumstances the registration applied for would be to the pub

lic advantage.
2.When an application has been accepted, the applicant shall, as soon as may be after
such acceptance, advertise the application as accepted in the prescribed manner. and the
provisions of subsections (2) to (10) of section 23 shall have effect in relation to the reg
istration of the mark as if the application had been an application under section 22.
3.(1) The regulations deposited in respect of a certification trade mark may. on the
application of the registered proprietor. be altered by the Registrar.
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(2)The Registrar may direct that an application for an alteration under this paragraph
shall be advertised in any case where it appears to him that it is expedient so to do. and
where an application has been so advertised. if within the prescribed time from the date

of
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the ath efisement any persun gives uce (0 the Regastrar of opposibeon e 1lwe application,
1he Registrar shatl non dectde the inanier without giving die parties an oppaonunity of being
heurd.

2.4t Onthe application i the preseribed manaer of any peason agpricvad or ol his
v et e Regisiran Goaliject v ihe prondsions of scetion ) anay muse such order
as he thinks T for expunging or varying any entry in the registrar relating 5o o centilicn
tien Irade wark ve fin vinying he deposited regalations on the zieund —
ter) shal the propretar is be longe conapetent, in e case of any of g goods
respect of which the rade ik o remistered. 10 certify thase saads:

(6} that the proprieior has fgiled W abserve a provision of the deposited resulagons,
Lo be ahserved an Bis par:

f+')  that i is no longer 1 the public advantage that the tade mark shoulid be repis-
lered; or

(#} that il is requisite for the public alvantage thar i she trade muck reinaing fegis-
lered. the regulatiens should be varied.

(2) An appeal shall lic from any decision of 1he Registrar wnder 1his pargzraph.

5. Notwithstanding anything in scchion 47, the Regiswar shakbl net have apy jurisdiclion
lo awasd costs (0 or against any party on an appeal to him against a refusal nf the propr-
ewr of a certification wade malk to cenify goods of 1o authorise the use of |be trade mark,

6. The fallowing pravisioas of this Act shall nct have effect In relalion to u certifica-
lion wade mark, that is to say, sectiots 2, 11, 14, 22 and 23 (excep: a5 expressly applied
by thix Schedule), subsections {4} to (8) of section 27. sectivas 31w 34, secton 74, and
ahy provisians the operation of which is limited by the terms thereof (o registretian in Part
B of dwe register.

{As amended by Act Neo. 17 of 1980)
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the advertisement any person gives notice to the Registrar of opposition to the
application. the Registrar shall not decide the mailer without giving the panics an
opportunity of being heard.

~. (I) On the application in the prescribed manner of any person aggrieved or of his own
nuuion. the Registrar (xubjec! to the provisions of section ~4) may make such order as
he thinksfit for expunging or varying any entry in the registrar relining 10 a ccrtifica
lion trade mark or for varying the deposited regulations on the ground

(a)Ihal the proprietor is no longer competent, in the case of any of the goods in

respect of which the trade mark is registered. 10 certify those goods:

/I) tha: the proprietor has failed to observe a provision of the deposited
regukuions 10 heobserved on his pan:

Ic") that it is no longer to the public advantage that the trade mark should he regis tered,;
or

(d)that it is requisite for the public advantage that, if the trade mark remains regis tered,
the regulations should be varied.

(2)An appeal shall lie from any decision of the Registrar under this paragraph.
5.Notwithstanding anything in section 47, the Registrar shall not have any jurisdiction
to award costs to or against any party on an appeal to him against a refusal of the propri
etor of a certification trade mark to certify goods or to authorise the use of the trade
mark.

6.The following provisions of this Act shall not have effect in relation to a certificu tion
trade mark, that is to say, sections 9, Il, 14,22 and 23 (except as expressly applied by
this Schedule), subsections (4) to (8) of section 27, sections 31 1034, section 74, and
any provisions the operation of which is limited by the terms thereof to registration in
Pan B of the register.

(As amended bv ACI No. 17 of 1980)
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